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They're recuperating... by Bequest! 
A Case for Permanence 


SO IMPORTANT a Movement as the Y.M.C.A. ought 
notto beat the hazard of changing times and varying public 
support. To provide essential stability and permanence, 
it should be massively reinforced by endowments. 
Without these there is always the danger that its work 
may have to be curtailed. 

Donations, capital gifts, covenanted subscriptions and 
legacies are needed to ensure the continuance of the 
Y.M.C.A’s work on behalf of National Servicemen and 


youth in civilian life at home and overseas. HOME OF REST FOR HORSES 


The National Council is responsible for co- -ordinating 





all the activities of the Movement in this country, for : : : 
: . : 2 In a typical year upwards of 250 animals belonging 
— leadership and for community and international to poor owners r ve recuperative and veterin- 
—— The ary —— at the a ae horses whose 
owners have been up for muutary service. 
NATIONAL COUNCIL OF Y.M.C.As Loan horses are supplied to poor owners to enable 
INCORPORATED their charges to enjoy a much-needed rest. 
112, GREAT RUSSELL STREET, LONDON, W.C.1. A 
PATRON: HER MAJESTY THE QUEEN THE HOME RELIES LARGELY ON LEsACIES 
President: Lt.-Col. the Rt. Hon. The Earl of Romney, D.L., J.P 
Joint Hon. Treasurers: Major General L. A. E. Price-Davies, V.C., to carry on this work. When drawing up wills for your clients, 
C.B., C.M.G., D.S.O., David M. Robinson, J.P. om se & ee of Rest for Horses, 
General Secretary: Norman S. Tucker, O.B.E. Boreham Wood, Herts. 


Bankers: Barclays Bank Ltd., 58, Southampton Row, London, W.C,!. 
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THE LONDON POLICE 
COURT MISSION 


pioneer of the Probation Service and responsible for seven 
training establishments (including the Cotswold School) 
needs financial help especially for:— 
COOMBEHURST 
its Home for child victims of criminal assault and 
cruelty. 
PEARSON HOUSE 


its Hostel for homeless and destitute women and girls, 
and 


AN ASSISTANCE DEPARTMENT 
which provides help for special cases referred by 
Probation Officers. 


Legacies and Subscriptions are urgently required. 
Please send to:— 


The London Police Court Mission, 
2, Hobart Place, London, S.W.1. / 


















actions speak 
louder than words. . 


. . this is the reason why people who 
try to live under the inspiration of 
Christ’s life and teaching should help 
Chris ian Action—a fellowship of 
Christians united in the common pur- 
pose of translating their faith into 
resolute action in both private and 
public life at every opportunity. 


3% UNDENOMINATIONAL yNON-PARTY 


CHRISTIAN ACTION 


(Registered under the Companies Act, 1948) 
Chairman of the Council: Secretary of the Company: 
CANON L. JOHN COLLINS FREDA NUELL 
Registered Office. 2, AMEN Court, LONDON, E.C.4 


F Solicitors: 
Lap m CHARLES CROCKER, 42, Gracechurch Street, 
te. London, E.C.3 











BRITISH UNION F 
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OR 


OF VIVISECTION 


(INCORPORATED) 


AIMS TO ABOLISH THE PRACTICE OF CONDUCTING PAINFUL 
EXPERIMENTS ON LIVING ANIMALS, AT PRESENT SANCTIONED BY 
THE CRUELTY TO ANIMALS ACT, 1876. 


HAS 150 BRANCHES AND AFFILIATED SOCIETIES THROUGHOUT THE 
BRITISH ISLES AND THE DOMINIONS. 


HOLDS HUNDREDS OF MEETINGS, DEBATES, CAMPAIGNS, ANNUALLY. 
SAVES DOGS AND CATS FROM VIVISECTION. 





Legacies essential for continuance of work 





Annual Report (free) from 


THE SECRETARY, 
(Telephone: 


47 WHITEHALL, 
WHitehall 


LONDON, 
7698) 





i. Fo 








Queen's | 
Rands 
ment — E 
interest— 
‘taking | p 
managing 
holder in 














NOTES OF THE WEE 








Justice of the Peace 








LOCAL 
GOVERNMENT REVIEW 


ESTABLISHED 1837 


(Registered at the General Post Office as a 
Newspaper] 


LONDON : 


SATURDAY, JANUARY 3, 1959 
| Vol. CXXIIT No. 1 Paces 1-16 


Offices: LiTTLE LONDON, CHICHESTER, 


SUSSEX 
| Chichester 3637 (Private Branch Exchange) 


Showroom and Advertising : 
11 & 12 Bell Yard, Temple Bar, W.C.2. 
Holborn 6900. 


Price 2s. 9d. (including Reports), 1s. 9d. 
(without Reports). 


CONTENTS 


NOTES OF THE WEEK 
Shortage of Probation Homes and 


PAGE 


SE. diichithiteninnnsacctetoonmchtunaiees qt 
Motives for Stealing ...................+. 1 
RR EERE ey Area 1 
Caravans as Dwellings ..................... 1 
Some Proposed Increases in Speed 

gb oie NR iRae eeeb is Je 
Road Safety in the West Riding ...... 2 
The Local Government Commissions 2 
RR a 3 
No Rate Vouchers in Aberdeen ...... 3 

ARTICLES 
Authority to Prosecute .................. a 
Children on the Streets .................. 5 
Is the Test now Adequate? ............ 6 
i IT AE css vcksnmehoamovovenett 7 
The General Grant, 1959-1961 ...... 8 
“Mrs. Warren’s Profession” ......... 13 


MAGISTERIAL LAW IN PRACTICE 9 
MISCELLANEOUS INFORMATION... 10 


ANNUAL REPORTS, ETC. ............... 11 
CONFERENCES, MEETINGS, ETC.... 14 
PRACTICAL POINTS. .................004. 15 
REPORTS 
Queen’s Bench Division 
Rands v. Oldroyd—Local’ Govern- 


Ment — Borough councillor — Pecuniary 
\terest—Disqualification for voting or 
taking part in discussion—Councillor 
Managing director and substantial share- 
holder in building company ............... 1 





Shortage of Probation Homes and 
Hostels 


In a note at p. 761, ante, we referred 
to the difficulty experienced by the 
London Police Court Mission in pro- 
viding accommodation for probationers 
in approved probation homes, in one of 
which there was a waiting list. 


We find a similar difficulty described 
in the thirty-fourth annual report of 
St. Vincent’s Hostel for Catholic Lads 
on Probation. It is stated that the 
pressure of accommodation has con- 
tinued and during the year it was 
necessary to refuse a great many 
applications ; in fact the number refused 
exceeded the number accepted, and it 
would appear from this that the time 
has now arrived when serious consider- 
ation should be given to the provision 
of another Catholic probation hostel. 


Motive for Stealing 


It is not uncommon for the cause of 
a juvenile’s delinquency to be diagnosed 
as unhappiness at home or at school 
and the desire to attract attention, per- 
haps by a show of bravado, or perhaps 
in an attempt to excite sympathy. 
Adults also display the same kind of 
behaviour from similar motives, though 
rather less commonly. We heard some 
years ago of two women who, when 
caught shoplifting, said that it was 
because they had both had a row with 
their husbands: a curious way of re- 
leasing pent-up emotion, which it might 
take a psychologist to explain. 


The Newcastle Journal reports a case 
in which a woman found guilty of 
shoplifting was stated to have said she 
did it with the deliberate intention of 
being caught, as she wanted to make 
her son sorry for her. She complained 
that he had slammed the door in her 
face and said she was not to be ad- 
mitted again. 


So far as the law was concerned, the 
result was a fine of £15. What the 
result was as affecting her relations with 
her son, we do not know. It was a 
costly as well as a misguided method of 
dealing with the situation. She would 
have done better to seek the advice of 
some social worker, who would have 


given her sound counsel and would 
certainly not have proved unsym- 
pathetic if the case deserved sympathy. 


Provocation 

The Court of Criminal Appeal, in 
R. v. Cunningham (The Times, Decem- 
ber 9), decided that provocation was 
no defence to a charge of malicious 
wounding. The appellant alleged that 
the reason for his assault upon another 
man was that the latter had used words 
that he took to be a suggestion that he 
should go with the other man for com- 
mitting a homosexual offence. The Lord 
Chief Justice said that provocation was 
no defence except in case of murder, 
when it might reduce the crime to man- 
slaughter. Moreover, except in cases 
under the Homicide Act, there was no 
suggestion that words alone could 
found a defence of provocation. 

The appeals against conviction and 
against sentence were dismissed. 

In dealing with cases of assault mag- 
istrates, while recognizing that words 
do not justify violence, often regard 
provocation by the prosecutor as a 
mitigating circumstance, but that is 
quite different from accepting it as 
a legal defence to the charge. 


Caravans as Dwellings 

Caravans and caravan dwellers have 
been much in the news of late. There 
can be no doubt that some caravan 
sites, suitably developed and maintained 
in accordance with the requirements of 
local authorities, provide a_ useful 
supplement to permanent housing when 
there is a shortage of the latter. Not 
all sites so used are considered suitable, 
and local authorities are sometimes 
constrained to take proceedings under 
s. 269 of the Public Health Act, 1936. 

A correspondent has called our atten- 
tion to the report of the prosecution in 
which it was stated that the defendant 
had used a site for caravans in respect 
of which he had not applied for a 
licence or for town planning permis- 
sion, and had laid on water and made 
a concrete base for each stand pipe. He 
was fined £5 with £5 5s. costs and told 
he would have to pay a fine of £1 for 
each day the offence continued after 
conviction. 
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Our correspondent points out that 
whereas in general it may be taken for 
granted that it does not pay to break 
the law, this particular kind of offence 
may pay quite well. This appears to 
be so, for a man has, say, 30 caravans 
let at 15s. a week he is well in pocket 
even if he has to pay the maximum of 
£2 a day for the continuing offence, 
assuming that there is only one informa- 
tion in respect of the 30 caravans. 

The remedy may be to lay separate 
informations in respect of each caravan. 
Section 269 (3) forbids a person to keep 
a moveable dwelling on an unlicensed 
site, and it is at least arguable that 
there is a separate offence in respect of 
each caravan. Continuing penalties 
would then cease to be a paying propo- 
sition. But our suggested remedy would 
only apply in those cases where the site 
owner is himself the owner of the cara- 
vans: where he merely lets the ground 
for other people’s caravans, different 
considerations arise. 

Recently we read about the owner of 
some land who was, he considered, 
keeping within the law by the expedi- 
ent of moving the caravans a few hun- 
dred yards every five weeks or so, and 
thus avoiding the necessity for a licence 
—but now we are venturing outside 
the original purport of this note. 


Some Proposed Increases in Speed 
Limits 

The Minister of Transport and Civil 
Aviation has invited comments on pro- 
posals to increase from 30 to 40 miles 
per hour the maximum speed at which 
certain vehicles may be driven outside 
built-up areas, or other places where 
special speed limits apply to all 
vehicles. 

The vehicles affected are omnibuses 
and motor coaches (the general descrip- 
tion is passenger vehicles with an un- 
laden weight exceeding three tons or 
adapted to carry more than seven pas- 
sengers exclusive of the driver) and 
goods vehicles having an unladen weight 
not exceeding 30 cwf. The proposed 
increase is not to apply, in either case, 
unless the vehicle concerned is fitted 
exclusively with pneumatic tyres and is 
not drawing a trailer. 


It is pointed out that the present 
limit of 30 miles per hour for such 
vehicles “is widely disregarded and is 
treated as unrealistic.” The fact that 
it is widely disregarded is not of itself 
a good reason for amending the law; 
it may be a reason for taking steps to 


secure its stricter enforcement. Practic- 
ally, of course, it is extremely difficult 
to enforce any speed limit on the open 
road except spasmodically and at 
isolated places. The proposed changes 
are also supported on the ground that 
nearly all modern vans and trucks 
which would be affected are adapta- 
tions of the same chassis or basic 
framework as that of popular private 
cars and that it is, therefore, unrealistic 
to restrict the one type of vehicle and 
not the other. So far as the larger 
passenger vehicles are concerned it is 
pointed out that they are fully equipped 
to satisfy the braking and other require- 
ments appropriate for higher speeds, 
that their maintenance is closely super- 
vized and is of high quality. Also, it 
is said, the standard of driving is high ; 
not every motorist would agree that 
this is always the case but it is fair to 
say that the general average is high. 


Articulated vehicles are not to be 
affected by the proposed changes. 


A minor proposal is to provide that 
a particular form of speed and brake 
testing apparatus which is mounted on 
a wheel and trailed-behind the vehicle 
under test is not to be treated as a 
trailer. There will, therefore, be no 
question of the vehicle under test being 
restricted to 20 miles per hour. It is 
also proposed to correct what is des- 
cribed as an apparent omission from 
paras. 2 (4), 3 (3), and 4 (3) of sch. 1 
to the Road Traffic Act, 1930 (as set 
out in the schedule to the Motor 
Vehicles (Variation of Speed Limit) 
Regulations, 1956) by providing that a 
five m.p.h. speed limit shall apply when 
a trailer with non-resilient tyres is being 
towed by a motor vehicle. 


If regulations embodying these pro- 
posals are made, the approval of both 
Houses of Parliament will be necessary 
before they can be effective. 


Road Safety in the West Riding 


The publication of a monthly sum- 
mary of particulars and information 
relating to road safety, which is under- 
taken by various police forces, must 
help to keep the public mind alert to 
the importance of this problem. Acci- 
dents are happening, and people are 
being killed or injured, day in and day 
out throughout the country. In the 
West Riding police area road accidents 
increased by 10:2 per cent. during the 
nine months ended September 30, 1958, 
compared with the same period in 1957. 
There were 16 more fatal accidents, 365 
more injury accidents and 848 more 
non-injury accidents. These details are 


given in their Road Safety Notes for 
November, 1958. A noticeable consis- 
tency in certain of the figures relating 
to child casualties is shown by the fact 
that for the 1958 period 16 per cent. of 
those killed, 16 per cent. of those seri- 
ously injured and 19 per cent. of those 
slightly injured were under 15 years of 
age. For the 1957 period the percentages 
were 13, 17 and 19 respectively. In 
each period 54 per cent. of the child 
casualties were pedestrians and 26 per 
cent. were cyclists. 


In the same notes attention is called 
to the new problems for drivers intro- 
duced by the opening of the first motor- 
way. Although some of the hazards of 
driving on the open road will be missing 
from the motorways, drivers will need 
to accustom themselves to the much 
higher average speed of vehicles on 
them and bad habits which do not lead 
to serious results on average roads may 
be fatal at the higher speeds. It will 
need a conscious effort and serious con- 
centration by drivers to make these 
motorways safe for those who use them 
and the regulations applicable to them 
will require to be strictly observed and 
enforced. 


Pictures often illustrate what words 
fail to describe and we were impressed 
by the picture on p. 13, entitled “ not 
the best place for a mothers’ meeting,” 
which shows three stationary prams 
abreast in what appears likely to be a 
fairly busy street in a small town with 
the three women concerned standing 
gossiping. The pavement to their right is 
completely unoccupied and there seems 
to be no reason why their meeting 
should occupy half the available road 
space. 


The Local Government Commissions 


The Local Government Commission 
Regulations, 1958, were approved by 
the House of Commons on December 9. 


The membership of the Commission 
for England has already been appointed 
and the Minister hopes to announce the 
names of the members for the Welsh 
Commission. The business of reviews 
will start in the New Year. As con- 
trasted with the Local Government 
Boundary Commission of 1945 which 
was designed to be a permanent review- 
ing body presenting orders direct to 
Parliament, the present Commission are 
to submit proposals to the Minister. 
They must be free, provided they have 
taken into account all the matters 
prescribed in the regulations to formu- 
late their own proposals in relation to 
each particular case. Regulation 2 of 
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these regulations refers to “ special 
review areas.” There are five of these 
and they are defined in sch. 3 to the 
Act of 1958. Outside these special 
review areas the Act provides that the 
Commissioners must divide up England 
and Wales into such areas as they think 
fit. It is envisaged that in England (and 
possibly also in Wales) these areas will 
usually be quite sizeable ones each 
covering two or more geographical 
counties. The English Commission is 
expected to announce by the end of the 
year which areas in addition to any 
special review area, it proposes to deal 
with first. : 

Regulation 3 reminds the Commis- 
sioners that they must not lose sight of 
the problems of neighbouring areas in 
relation to their review areas. Their 
aim must be local government units 
which are both effective and conveni- 
ent, individually or collectively. Regula- 
tion 4 stresses the importance of their 
considering future as well as present 
circumstances. Regulations 5 and 6 pro- 
vide some of the criteria by which the 
Commissions can judge the “ effective- 
ness or convenience ” of any local gov- 
ernment unit. These do not exclude 
their taking into account other con- 
siderations. Regulation 7 sets out nine 
factors (in alphabetical order) which 
the Commission must also weigh in the 
course of their reviews. The first factor 
(following this order) is community of 
interest and the last the wishes of the 
inhabitants. The factors as a whole 
are almost identical with those pre- 
scribed for the 1945 Commission. Reg- 
ulations 8 to 10 deal with the creation 
of new county boroughs. The sig- 
nificance of the 100,000 population 
figure is set in perspective in para. 9. 
Regulation 11 deals with extensions by 
existing or proposed county boroughs 
into the area of neighbouring county 
districts. Its normal effect is intended 
to be that a county borough should not 
be extended to take in a neighbouring 
area merely because that area is neigh- 
bouring. There must be a real link or 
the prospect of one. Prospective de- 
velopments will have much more weight 
if shown to be consistent with current 
planning arrangements. The English 
Commission is required by reg. 12 to 
consider as soon as practicable after the 
beginning of a special review of an 
area whether there is any need for any 
adjustment to the territorial scope of 
the special review. Regulation 13 deals 
with special review areas. When it is 
examining an area of that type the 
Commission must ask itself whether the 
area possesses such characteristics as to 


justify the use of the special powers 
provided by the Act. Regulation 15 
reminds the Commission that the range 
of functions available for exercise by 
county districts will depend, among 
other things, on their size. 


Regulation 17 is concerned with the 
capacity of the Commission to propose 
a special county with a special distribu- 
tion of functions between county and 
districts. The idea is to avoid an un- 
balanced structure in any way. Para- 
graphs 19 to 22 deal with various 
procedural matters (viz., programme of 
reviews, public notice of reviews, notice 
as to draft proposals and directions as 
to Commissions’ reports). 


Home Fires 


November saw the start of a new cam- 
paign to impress on the public the need 
for fireguards at home. Statistics given 
in a recent pamphlet issued from the 
Ministry of Health indicate that there 
is a long way to go before reasonable 
standards of safety are secured. The 
Heating Appliances (Fireguards) Act, 
1952, was not brought into effect for 
more than two years, because manu- 
facturers needed time to comply with 
its requirements. Although it has for 
four years been illegal to sell or let 
for hire new appliances falling within 
its terms, unless they are fitted with 
the standard safeguards, there were 
many thousands of gas fires and 
electric stoves in use in ordinary house- 
holds when the Act of 1952 came into 
force, which were serviceable in all 
respects apart from lacking fireguards. 
No doubt prudent people who had 
these appliances in use set about fitting 
them with fireguards, but for some 
months this was difficult. Some large 
departmental stores refused to supply 
fireguards for existing gas stoves and 
electric fires, hoping that their customers 
would re-equip themselves with the 
new models. Other dealers were willing 
to supply the fireguards to fit existing 
stoves, but in London it took anything 
up to 10 weeks to obtain them from 
the manufacturers, either through 
ordinary shops or through the show- 
rooms of the boards. When a house- 
holder had called three or four times 
and been told that the fireguard ordered 
from the manufacturer had not yet 
arrived, it would not be surprising if 
he gave up the struggle and reflected 
that, after all, his old gas fire or electric 
stove had not killed anybody yet. No- 
body knows how many such heating 
appliances bought before October, 1954, 
are still in daily use. And now there 
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is the enormous increase in the number 
of oil stoves. Where these present the 
same sort of risk as a gas fire, the Act 
of 1952 applies, but many which do 
not come without that Act can be dan- 
gerous in other ways. A generation 
reared under electric light, which has 
never had to learn the precautions 
associated with a paraffin lamp, may 
not always realize that the oil stove 
can be a source of danger, either from 
its position in the house, or because it 
can be overturned by romping children 
or even a large and frisky dog. 


It would be impossible to enforce 
legislative provisions requiring proper 
safeguards in the home. Parliament 
made it an offence to expose children 
to risk from open fires 50 years ago, in 
s. 15 of the Children Act, 1908. This 
section was re-enacted in 1933, and was 
extended to older children, and to all 
forms of heating appliances which can 
cause injury by contact, by s. 8 of the 
Children and Young Persons (Amend- 
ment) Act, 1952, which became law on 
the same day as the Heating Appliances 
(Fireguards) Act, 1952. As extended 
where there are children, the section 
carries the principle of the latter Act 
into the home where older appliances 
and children cu-exist, but until there 
is an accident no public authority can 
(usually) know whether the requirement 
has been observed. The only hope lies, 
therefore, in educating the public to 
appreciate the dangers ; as indeed is true 
of the innumerable other unnecessary 
accidents taking place in people’s homes. 
This education can be carried out in 
several ways, such as inspections by the 
fire service, talks to schools and youth 
organizations, and the display of 
posters. As we saw stated lately when 
the new campaign began: “ Everybody 
knows about these risks, especially to 
children, and parents are surely capable 
of taking precautions in their homes 
without official stimulus.” The sad 
thing is that people do need stimulat- 
ing, to act upon their knowledge. 


No Rate Vouchers in Aberdeen 


We referred at 122 J.P.N. 579 to 
the scheme inaugurated recently by the 
city council of Glasgow whereby rate- 
payers can spread their rate payments 
over a year by the purchase of £1 
vouchers. 


It was reported by the Scotsman 
on November 25 last that the finance 
committee of another of the four major 
cities of Scotland had turned down a 
proposal that a similar scheme should 
apply to its ratepayers. Aberdeen 
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finance committee felt that the scheme 
would not be of great service because 
of the small number of tenants to 
whom it would apply. The committee 
pointed out that the total number of 
houses in the city is about 57,000 and 
at present the tenants of 20,000 
municipal houses pay rates along with 
rents monthly or at other short inter- 
vals. In an equal number of cases 
where the valuation of private houses 
is less than £26 5s. a year rates are also 
paid along with rents. In addition 
12,000 houses are owner-occupied. 


These figures, and the arrangements 
described, certainly seem to show that 
the Glasgow scheme would have only 
a limited appeal in Aberdeen, and pro- 
vided rate collection by existing meth- 
ods is satisfactory it seems that there 
would be little advantage in applying 
the scheme to the minority of house- 
holds. The administrative costs of such 
a scheme must be high; further, there 
is no guarantee that collections would 
show large improvement because there 
is no compulsion on ratepayers to make 
payment by this method. 


VOL. 


In any case local authorities, in 
circumstances justifying such a de- 
cision, are always ready to make 
individual arrangements and to accept 
payments by instalments. This facility 
is perhaps not as well known to the 
public as it might be: it will be recalled 
that the July, 1957, White Paper on 
Local Government Finance stated that 
more should be done to meet the con- 
venience of ratepayers and recom- 
mended rating authorities to enlarge 
and publicise their arrangements for 
rate paying by instalments. 


AUTHORITY TO PROSECUTE 


The decision in Price v. Humphries, noticed briefly at 
p. 501, ante, is now reported at (1958) 122 J.P. 423; [1958] 2 
All E.R. 725. We spoke of it, in one aspect, at p. 610, ante, 
and it also has a bearing upon an opinion we expressed 
some years ago which was doubted by some readers. That 
opinion was that it is the duty of magistrates to satisfy 
themselves that an information has been authorized by the 
appropriate body or person where that authorization is 
required by statute. The contrary view has been that magis- 
trates might assume that the necessary authority had been 
given, unless the defendant challenged the prosecution on 
the point. The weakness of the latter contention seemed 
to us to be that a defendant, especially if he is not pro- 
fessionally represented, may not be alive to the statutory 
requirement, which must have been intended by Parliament 
for his protection. Where the authorization exists in fact, it 
can be proved by re-opening the prosecution, if the challenge 
is made, even after the case for the prosecution has been 
closed. This was the point actually decided in the recent 
case, but the most important practical matter is, perhaps, 
the statement by Devlin, J., at p. 425 of our report that it 
is the duty of the clerk to the justices, and of the justice 
who grants a summons, to make sure at that stage that any 
proper authority has been obtained by the informant. When 
the case comes into court, the magistrates are entitled to 


presume that the clerk has discharged his duty. This is . 


better than requiring the prosecution to produce the authority 
in court: our note at p. 610, ante, shows the latter course to 
be unnecessary when there is no challenge. Where the 
defendant calls for the authority in court it must in any 
case be produced. Upon the point of re-opening the prose- 
cution, the Divisional Court in Price v. Humphries, supra, 
reached the same conclusion as in Hargreaves v. Hilliam 
(1894) 58 J.P. 655, which is not mentioned in the reports 
as having been brought to the notice of the Court. That 
also was a prosecution by a government official, who under 
the relevant statute needed authority from the commissioners 
of customs and excise. The course of events before the 
magistrates was almost exactly the same as in Price v. 
Humphries: we say “almost” because the defending solici- 
tor, having obtained from the prosecuting official a statement 
that the case for the prosecution was closed, then requested 
the magistrates to “ follow the usual course” and decline to 
allow that case to be reopened. He made this request 
before he disclosed what his own submission would be, 
whereas in Price v. Humphries it seems that the defending 
solicitor did make his submission of “ no case,” and that the 


question of reopening the prosecution did not arise until after 
he had done so. Cave, J., in Hargreaves v. Hilliam commented 
adversely and most strongly on the solicitor’s conduct, and 
also on the magistrates’ decision, which was (he said) “ most 
detrimental to the honest administration of the law.” No 
such strictures were made in Price v. Humphries, or could 
have been made upon the magistrates, though it could be 
said that the defending solicitor would have done better to 
raise his question (about the prosecutor’s authority) earlier 
in the hearing. 


It was apparently suggested by counsel in Jones v. Wilson 
(1918) 82 J.P. 277 that the informant’s authority to prosecute 
can be assumed where the informant is a public officer, 
either of the Government or of a local authority, who lays 
an information in writing upon the face of which he names 
the office which he holds and states in terms that he has 
received the proper authority, whatever this is in the par- 
ticular case. This suggestion was supported by a reference to 
Dyer v. Tully (1894) 58 J.P. 656, but the report shows that 
the decision there turned upon a statutory provision (s. 71 
of the Excise Management Act, 1827) now re-enacted in s. 290 
of the Customs and Excise Act, 1952. This section applies 
in proceedings under the customs or excise Acts as defined in 
the Act of 1952, but would not apparently have been avail- 
able in Jones v. Wilson and does not help local authorities. 


We apprehend in any event that the information must, as 
regards the informant’s office and statement of authority, be 
strictly in accordance with the authority required: it would 
not be enough for the official to show that he had a general 
authority to prosecute, when the statute under which pro- 
ceedings were to be taken required specific authority. Thus 
in Price v. Humphries, supra, the official could (if the 
Minister of Pensions and National Insurance had made the 
necessary order or regulations) have held an authority valid 
for all cases, because s. 53 of the National Insurance Act, 
1946, says that an inspector or other officer of the Ministry 
may be so authorized “by special or general directions.” 
In Jones v. Wilson (1918) 82 J.P. 277 the official needed 
specific authority for the particular proceedings. The duty 
of the clerk to the magistrates, spoken of twice by Devlin, J., 
must therefore involve verifying in every case the nature of 
the authority required by the relevant statute and the nature 
of the authority which has been obiained. 


Price v. Humphries, supra, arose under the National Insur- 
ance Act, 1946. Our own opinions on the matter were given 
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in answer to a Practical Point at 116 J.P.N. 79, dealing with 
the need for a local government officer acting as informant 
to be authorized in accordance with the Local Government 
Act, 1933, and also at 116 J.P.N. 183 and 355 and 119 J.P.N. 
746. The central principle is that nothing should be assumed 
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in favour of the prosecution, when Parliament has imposed 
upon the prosecution a fetter or restriction for the benefit 
of the private person. It is now established that the proper 
stage for dealing with the restriction is when the summons 
is applied for. 


CHILDREN ON THE STREETS 


By DAVID BULMER, Barrister-at-Law 


In this article it is proposed to examine one direction in which 
the law might help motorists rather than harass them. 


A constant hazard which faces every motorist daily is the 
straying child. Is the law as it stands at present capable of 
dealing with this problem? We think that it is if only the police 
would start instituting proceedings under s. 1 of the Children 
and Young Persons Act, 1933, against the parents and other 
persons responsible for controlling these children. This section 
provides (so far as is relevant here) that: “If any person who 
has attained the age of 16 years and has the custody, charge, 
or care of any child or young person under that age, wilfully .... 
neglects ....him....ina manner likely to cause him unneces- 
sary suffering or injury to health (including injury to or loss 
of.... limb....} that person shall be guilty of a mis- 
demeanour ....”” Onasummary conviction the maximum fine 
is £25 and the maximum prison sentence, which may be imposed 
in addition to, or in lieu of, or in default of, the fine, is six months. 
On conviction on indictment, the fine is increased to £100 and 
the prison sentence to two years. 

An analysis of s. 1 of the 1933 Act will show that to secure 
a conviction on the ground of neglect the prosecution must 
prove that— 

1. the accused, being over the age 16 of years, 

2. had the custody, charge, or care of someone under that age 

3. whom he has neglected 

4. in a manner which is wilful and 

5. likely to cause him unnecessary suffering or injury to health. 


Each of these elements must now be examined in relation to 
persons who permit young children to wander about, and play 
upon, public highways. 


Accused must be over the age of 16 years 

This is a question of fact bearing in mind (as was so often 
forgotten by Victorian novelists) that a person attains any 
specified age at the first moment on the day before the appropriate 
birthday. So far as the prosecution of parents is concerned this 
condition should involve no great difficulty having regard to our 
marriage laws. Unfortunately, however, it does exclude the 
prosecution of local authorities who undertake the care of many 
children in their schools and nurseries, although the school- 
teacher or nurse having actual control of the child can be prose- 
cuted (see below). 


Accused must have custody, charge, or care of child or young 
person under 16 years of age 

The 1933 Act, in s. 17, lays down certain presumptions of 
law relevant to “ custody,” “ charge ”’ and “‘care.”” Thus, e.g., 
a parent can never be heard to say that he did not have custody 
of his child although if he has entrusted it to the care of another 
apparently responsible person and that person allows the child 
to stray on to the highway it could hardly be argued that the 
parent has been guilty of neglect. However, the person to 
whose care the child has been entrusted could be prosecuted 
since s. 17 provides, inter alia, that: “* Any person having actual 
possession or control over a child or young person shall be 


presumed to have the care of him.” This wide presumption 
embraces persons such as schoolteachers and nurses who, by 
virtue of their employment, are entrusted with the control and 
possession of other people’s children. 

That the child neglected must be under the age of 16 years 
will not reduce the scope of the section in any serious degree 
since most children will have acquired “‘ road sense” by then. 


Neglect 

The test for “‘ neglect ” is objective—Did the accused exercise 
that degree of care which a reasonably careful parent would 
have exercised in a similar situation?—Inexperience will not 
negative neglect (McCrone v. Riding (1938) 102 J.P. 109 ; [1938] 
1 All E.R. 157) although it may indicate that the neglect was 
not “ wilful ’’ (see infra). In particular, the court will have to 
consider the age of the child (Has it reached an age at which 
it should have acquired “ road sense ’’?), the previous conduct 
of the child (Has it to the knowledge of the accused been careless 
on the road in the past ?) and the state of the road on to which the 
child has been allowed to stray (Was it a busy street or a quiet 
country lane?). However, assuming the child is below an age 
at which it can reasonably be expected to have acquired “* road 
sense ’’ and that the road on to which it has been permitted to 
wander is reasonably busy, a prima facie case of neglect must 
arise by the very presence of the child on the highway. As 
Lord Keith of Avonholm put it in Carmarthenshire County 
Council v. Lewis [1955] 1 All E.R. 565 at p. 575: “‘ My Lords, 
if I find two toddlers, not quite four years of age, unaccompanied 
in a busy street, exposed to all the perils of a traffic accident, 
my natural reaction is to think that someone has been thought- 
less, or careless, or negligent of their safety. This is not neces- 
sarily so, for, with that unpredictability which is characteristic 
of the very small, they may have eluded all reasonable vigilance 
of their guardians. If, however, the carefulness, or carelessness 
of the person responsible for their safety becomes a material 
issue, it is, in my opinion, for the person in charge of them to 
negative carelessness, or to show reasonable care. The burden 
of proof is on him..... a 

The presumption of negligence referred to by Lord Keith 
might be rebutted, for example, by showing that the gate through 
which the child strayed was secured by a lock which.the child 
could not reach, and that it had been opened by the act of a 
stranger which the accused could not reasonably have been 
expected to anticipate. If, on the other hand, a parent expressly 
consents to a young child with no “‘ road sense ”’ going out on 
to a busy road, unescorted by a person capable of looking after 
it properly (in this respect an elder child with “‘ road sense” 
would not necessarily suffice} the court could hardly resist a 
finding of “ neglect.’”” The same would be true of a parent who 
impliedly consents to a similar situation, e.g., by watching the 
child wander through the gate on to the street without taking 
any steps to stop it. Again, a parent who, with knowledge 
of his young child’s propensity for straying on to the highway, 
takes no steps to guard against its repetition, e.g., by a firm 
warning or, if necessary some form of physical restraint, is 
equally guilty of “* neglect.” 
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One final point on the issue of “ neglect.’”” What of the 
harassed mother with several children to look after? Is the 
court entitled to reduce the standard of care required of her 
because of the number of children for whom she has to care? 
We think not. A man who owns a forest bordering the highway 
owes just as much care in relation to each tree to prevent it 
from falling and injuring a road-user as does the man who has 
but one tree in his garden in Clapham. 


Wilful 

“* Neglect’ cannot be said to be “ wilful”’ (and therefore 
criminal) unless it is shown that the mind of the accused was 
in some way directed towards his acts or omissions which are 
being called in question. If a parent expressly consents to his 
child’s presence on the street in circumstances constituting 
“ neglect” (see above) then clearly such neglect is “ wilful.” 
Likewise if he watches the child wander through the gate and 
does nothing to stop it, or, if, having been warned by others or 
by his own observations of his child’s propensity for straying, 
he refrains from taking adequate precautions to end the practice. 


On the other hand, if the parent can satisfy the court that he 
or she did not in fact observe, or have knowledge of, the acts 
or omissions alleged to constitute “ neglect” the prosecution 
must fail even although a reasonably careful parent would have 
observed, or have acquired knowledge of, them. Thus inter- 
preted the word “ wilfully’ will not restrict the scope of the 
section to any great extent. 


In a manner likely to cause unnecessary suffering or injury to health 

This element should cause no difficulty at all. It is difficult 
to imagine any form of neglect better calculated to have such 
consequences. 

If s. 1 of the 1933 Act is used in the manner which we have 
suggested it should serve to keep young unescorted children off 
the streets thereby making motoring a safer occupation as well 
as saving countless children from severe injury or untimely death. 
Indeed, the section could also be employed against parents who 
knowingly allow their children to endanger others by using 
bicycles which are mechanically defective, or, as is so often the 
case, a size too large. 


IS THE TEST NOW ADEQUATE ? 


By F. J. HORWILL, R.A.C. Registered Instructor 


When the Government driving test was introduced in 1934, 
there were in this country a million licensed vehicles on the 
road. Today there are 11 times this number of conveyances 
travelling our highways. 

Nearly a generation has passed since the introduction of 
the driving test. Traffic conditions have steadily deteriorated 
as more and more people qualify to use the already over- 
crowded roads. Surprisingly enough however, no govern- 
ment has thought it necessary to raise the standard of the 
driving test: 

The test is based on safe driving in accordance with the 
principles stated in the Highway Code. As far as it goes 
it is a reasonable measure of ascertaining whether a potential 
driver can manceuvre a vehicle in daylight for half an hour 
without endangering the lives of other people. During that 
time the candidate will travel the meagre distance of six 
miles. 

Obviously the test must prevent a certain dangerous class 
of driver taking to the road before his ability has been proved 
in elementary road sense. However the road accident figures 
of 1957, of 275,858 people killed and injured: the highest 
figure ever recorded, does not tend to show that the test is 
doing enough to reduce bloodshed on the roads. 


Insurance companies must be tempted again to raise the 
premiums on all types of motor vehicles to alleviate their 
heavy losses in 1957. 

Is a 30 minute drive enough to assess the full ability of 
a person taking the test? An R.A.C. driving instructor 
attached to a London school of driving told me that he had 
taught many pupils who would never have passed the test 
if it had been even 15 minutes longer. After half an hour 
their concentration began to err. He gave an example of a 
man who he had taught and who passed the test first time. 
This man became definitely dangerous after he had driven for 
30 minutes of sustained driving. Within a month of passing 
his test this man was involved in a serious accident and sub- 
sequently convicted of dangerous driving. A test of one 
hour’s duration would have soon exposed his limitations. 
How many people are there in this category passing the test 
every year ? 


A test of one hour would aid both the candidate and the 
examiner. Preliminary nerves are frequently eliminated by 
the learner driver on test if sufficient time is available, and 
an examiner would be able to differentiate between nervous 
driving and normal driving if there were enough time. 


Naturally the Government fee for this length of test would 
have to be raised, say, to £2, but this would make applicants 
less inclined to apply for examination, unless they felt fairly 
sure of being up to the required standard. 


A great deal of annoyance is caused to motorists when 
incompetent drivers collide with other cars while attempting 
to park. Insurance claims for this type of damage constitute 
a quarter of the total claims annually. But the Government 
does not include a parking test in its driving test. It 
would be simple to mark with white paint, the space occupied 
by two medium sized cars by the kerb-side with reasonable 
space between them for a candidate to park his car. To be 
proficient in this simple manceuvre would save such a lot of 
bother at a later date. 

The youngster of today thinks speed is his prerogative. As 
soon as he passes the test he tries his hand at a little speeding. 
Sometimes it is the last speeding he will ever do. An 
essential part of driving fast is to be acutely observant and 
to be able to slow the car down under complete control. 
The Government driving test does not make provisions for 
testing examinees at speeds higher than 30 m.p.h. However, 
there are 15,000 accidents a year caused by the misjudgment 
of speed on derestricted roads. In this respect the test of the 
Institute of Advanced Motoring is far superior to the Gov- 
ernment test. Assuming that the candidate is going to be 
tested for an hour, it would be easy for an examiner to find 
a derestricted road in the locality in that time. 

Driving at night is an awesome business for the novice. 
It takes time to get accustomed to street lighting, which varies 
in different parts of the country. The stop lights at the 
rear of cars can be confused with the flashing indicators 
which are adjacent to each other, and these take time to 
appreciate. The manipulation of the headlights’ switch 
requires skill especially when approaching dark patches of 
road and dangerous unlit cross-roads. 
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Statistics have conclusively shown that road accidents at 
night have increased by 15 per cent. each year from 1955. 
But there is no night driving test in this country. Every year 
half a million new drivers are going on to the roads know- 
ing that they have a grim time ahead of them when it comes 
to prolonged driving at night. 


In fairness to past and present governments the question of 
how to make a night test for learner drivers practicable is a 
difficult one, but not insurmountable. 


One way of tackling it would be to insist that all applicants 
taking the test from October to the end of March must 
take a short night driving test, because they will have more 
chance of having to drive at night than others taking the test 
at other times of the year. Those driving during April to 
October will have the advantage of driving in gradual dark- 
ness as the evenings shorten and will become acclimatized to 
the dark. 

For an examiner to say to a candidate “I am going to 


give you an emergency stop as from now,” when 15 minutes 
of the test has already elapsed, is ludicrous. An emergency 
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stop is what it states, and is likely to happen at any time, 
under any conditions. Therefore the candidate should be 
informed of the introduction of the emergency stop at the 
very commencement of the test, so that it gives the examinee 
time to get absorbed in his driving and to be taken unawares 
by the artificial emergency stop. 


There is no provision on the test for the practical examina- 
tion of a pupil’s ability to control a skid. Although an 
examiner may ask a candidate, the theory of the cause, pre- 
vention and control of a skid, this is of very little use when 
one actually gets into one, and sometimes it pays to know 
how to go into a skid deliberately and control it to one’s 
requirements. Each test centre should have its own skid 
pan where a candidate can demonstrate that he has a reason- 
able knowledge of checking a skid. This skid pan should be 
available to the public to practice on at week-ends for a small 
fee. 

By introducing a longer test, incorporating a parking, speed, 
night and skidding examination, we will ensure that there 
is no doubt that the driver on the road knows his subject 
thoroughly. 


AN ACT OF GOD 


By EDWARD S. WALKER, D.P.A. (Lond.). 


Most local authorities are, from time to time, involved in 
actions alleging negligence, particularly on the part of their 
officers and servants. One of the classic defences to such an 
action is to plead that the circumstances giving rise to the 
action were an act of God. 


But what is an act of God? Lord Mansfield’s answer 
in Forward v. Pittard (1785) 1 T.R. 27, does not carry us far: 
“TI consider it to mean something in opposition to the act 
of man.” To answer the question less tautologously the phrase 
means, per Lord Westbury, in Tennent v. Earl of Glasgow 
(1864) 2 M. (H.L.) 22: “circumstances which no human 
foresight can provide against, and of which human produce 
is not bound to recognize the »ossibility and which when they 
do occur therefore are calamaties that do not involve the 
obligation of paying for the consequences that may result 
from them.” 


This opinion was approved 50 years later in Greenock Cor- 
poration v. Caledonian Ry. Co. (1917) 81 J.P. 269. 


The only qualification to be added to the foregoing is that, 
to be an act of God, an act must be immediate: Smith v. 
Shepherd (1796) Abbot's Mercantile Shipping, 14th edn., 
578, n. 


The reason for these judgments is that the laws of our 
country are based on the premise that events will run in an 
ordered course, and that the cause and effect which may 
reasonably be anticipated from such premise will result, 
unless there is some conscious act of human intervention : 
Nichols v. Marsland (1876) 41 J.P. 500; Nitro-Phosphate and 
Odams Chemical Manure Co. v. London and St. Katherine 
Dock Co. (1878) 39 L.T. 433. 


When this ordered course is interrupted, not by a conscious 
act, but by an event out of the ordinary course of nature, 
the premise on which the laws are based may be departed 
from, to the extent that it will not be regarded as just to 
expect a performance of some duty imposed on or voluntarily 
undertaken by someone on the understanding that such a 


breach would not occur. Such a breach of the ordinary 
course of nature is described as an act of God and exists 
where the accident or event for which it is sought to make 
a person liable is due solely, not to human intervention 
but, to such natural causes as could not have been foreseen 
and could not have been avoided by any amount of foresight 
and care reasonably to be expected from that person. 


As examples of what has been said the following have been 
held not to be acts of God: 

An extraordinary (but not unprecedented) rainfall: 
Greenock Corporation v. Caledonian Ry. Co., supra. 


High tide (where a similar high tide was recorded 11 years 
earlier): R. v. Essex Sewers Commissioners, alias R.v.Fobbing 
Sewers Commissioners (1885) 49 J.P. 404; affirmed (1886) 
51 J.P. 227. See also Greenwood Tileries Ltd. v. Clapson 
(1937) 101 J.P. 215 ; [1937] 1 All E.R. 765. 


Conversely, the following have been held to be acts of 
God: 


High wind (of such exceptional strength that none could 
be reasonably expected to have anticipated it or provided 
against it): Cushing v. Peter Walker and Son [1941] 2 All 
E.R. 693. 


Lightning: Carstairs v. Taylor (1871) 40 L.J. (Ex.) 129; 
Nichols v. Marsland, supra; Anon (1538) Dyer 33 Case (10). 


The consequences of a rat’s gnawing a hole in a box into 
which drained water off a roof: Carstairs v. Taylor, supra; 
but not the action of the rat per se. But cf. Bishop v. Con- 
solidated London Properties- (1933) 102 L.J.K.B. 257, where 
a pigeon blocked an open gutter, causing an overflow, the 
landlord being held liable. And cf. also Pandorf v. Hamilton 
(1887) 12 App Cas. 518, where rats gnawed a hole in a pipe 
and caused sea water to damage a cargo. 


Sudden death (heart failure of a driver of a motor vehicle 
whilst at the wheel): Ryan v. Youngs [1938] 1 All E.R. 522. 


Whether an act of God is a defence to an action for a 
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breach of a statutory duty is a question of construction of the 
statute in question: Makin v. L.N.E. Ry. Co. [1943] 1 All 
E.R. 645; River Wear Commissioners vy. Adamson (1877) 42 
J.P. 244. 

It should be noted, however, that an inevitable accident 


is not the same thing as an act of God. An act of God 
is the opposite of an act of man and is “ due to natural causes 
directly and exclusively without human intervention,” per 
Mellish, LJ., in Nugent v. Smith (1876) 41 J.P. 4, whilst an 
inevitable accident is not restricted in any such way. 


THE GENERAL GRANT, 1959-1961 


As the veils of mystery and speculation are ripped away 
and the figures of the general grant become visible in all 
their naked plainness a piquant and intriguing situation arises. 
The question now is not whether the local authorities will 
spend too much, but on the contrary whether they can be 
persuaded to spend as much as the Government would like 
them te do. 


The White Paper on Local Government Finance first saw 
the light of day in July, 1957: it was conceived during a 
period when inflation was regarded as the prime danger, 
when bank rate was already five per cent. and was shortly 
to rise to seven per cent., and when Mr. Peter Thorneycroft 
fought a stern battle to reduce national expenditure, resigning 
at last from the Chancellorship of the Exchequer because he 
could not persuade his fellow ministers to accept and imple- 
ment all the cuts and savings which he proposed. Mr. 
Brooke, Minister of Housing and Local Government, after 
commenting sadly that the ratio of Exchequer grants to rates 
which 30 years ago was one to two was now six to five, said 
in the House in February, 1957, that percentage grants 
suffered from the disadvantage that the Exchequer could not 
determine with certainty its total liability: the author of the 
White Paper on Local Finance went further because he 
wrote “The present system of percentage grants acts as an 
indiscriminating incentive to further expenditure . . .” 


If this pearl means that local authorities are careless of 
spending money so long as it is other people’s but will act 
quite differently when having to call on their own ratepayers, 
and if it were true, there is little hope that the present wishes 
of the Government on capital expenditure would be imple- 
mented. It will be recalled that the Ministry of Housing 
and Local Government letter of November 17, last, asks 
authorities to speed up capital works by bringing into the 
next 12 months some of the expenditure which would other- 
wise be incurred later, and that this communication was 
followed in December by the White Paper entitled “ Secon- 
dary Education for All,” which envisages a five year 
continuous programme of school building and major improve- 
ments that will cost £300 million in England and Wales and 
£65 million in Scotland. 


The Finance White Paper writer said “the reward of 
efficiency will accrue wholly to the benefit of the local 
population ”: so, (despite s. 3, Local Government Act, 1958) 
will the result of a considerable amount of parsimony. Thus 
if local authorities were actuated by the motives imputed to 
them the prospects that action would follow the issue of the 
circular and Education White Paper would be remote indeed. 


But of course the local authorities are not that kind of 
animal. Their actions are not governed wholly or mainly 
by a cash nexus but by regard for the welfare of their con- 
stituents and the general good of the state. We believe 
therefore that the present Government appeal for action, 
although without a coupled promise of financial aid, will 
meet with a satisfactory response. 


The new grant will total £393 million in 1959-60 and £414 
million in the following year. The figure for the first year 
is £30 million more than the estimated figure of replaced 
grants for the current financial year: the agreed estimate 
of expenditure on the services concerned for 1959-60 is £707°8 
million, which is an increase of £63 million over the previous 
year so that the increase in the total grant enables the 
proportion of local expenditure met from grant to be main- 
tained at almost the same percentage as in previous years. 
These are the figures: 





1957-58 1958-59 1959-60 1960-61 


£m. £m. £m. £m. 





Expenditure or estim- 
ated expenditure 592°6 6441 707°8 744°3 


Grant ee? i ae 363-0 393-0 414-0 
Percentage met by 
grant ia wee 56°4 55°4 55°6 





An appendix splits the total estimates of expenditure 
between services: it underlines again the dominant réle of 
education because of the total of £707°8 m. that service 
requires £600 million—no less than 85 per cent. of the whole. 

The report of the Minister on the General Grant Order 
says that the provision made takes full account of the need 
for further development of services and in certain directions 
for the acceleration of further development: throughout 
provision for capital expenditure has been based on the 
investment programme approved by the Government. It is 
accepted that certain additional expenditure on new or grow- 
ing services will be incurred and allowance has been made 
accordingly in the grant calculations. Thus in education 
provision has been made for an increasing number of pupils 
in secondary schools (offset to some extent by a fall in the 
number in primary schools), the development of the special 
school system, of technical education, for increases in 
university awards and for training more teachers. On the 
health side provision has been made for increased expenditure 
on the mentally disordered, for expansion of the domestic 
help service and for increased numbers of midwives, health 
visitors and home nurses. Additional residential accommoda- 
tion is to be provided for the aged and more amenities for 
the handicapped. Increased expenditure is also expected on 
children in care, on the fire service, police traffic patrols, 
school crossing patrols and for redevelopment of areas of 
obsolete development or bad layout. 

The question therefore as to whether the total of the grant 
is reasonable and right must be answered in the affirmative 
—subject to certain qualifications. It is right at the time of 
its announcement on the basis of facts then known and on 
an assessment of the future as then foreseen. But the 
social services of this country are constantly being changed 
and improved: it may well be that further White Papers 
will follow that on education and developments not now 
envisaged will be required in the present grant period. If 
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this does occur no provision is made for adjustment of the 
grant and the whole expenditure will fall upon the rates. 
Similarly if the level of prices, costs and remuneration rises 
it is left to the Minister to say whether the grant should be 
adjusted: he may well decide that rates can bear the lot. It 
is obvious from the figures given that the only increase of 
magnitude allowed for is a five per cent. increase in teachers’ 
salaries. 


What of the individual authority ? Some will receive less 
grant and some more, distribution being based on a formula 
which has as its three chief elements a basic grant of £5°75 
per head of population plus £0°52 for each child under 15; 
a number of supplementary grants in respect of young and 
old people, high and low density of population, declining 
population, and high cost in the metropolitan police district 
(by far the most important of all these is the supplement 
for school children) ; less a rate product deduction of 9d. in 
the £. (The allowance for high cost in the metropolitan 
police district is a very odd one: it is calculated as a five per 
cent. addition to the whole of the basic grant and thus for 
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example gives Kent an additional £477,000 although less than 
one-third of the population of that county live in the high 
cost area.) 

This formula obviously can achieve only rough justice. By 
comparison the superseded grants, calculated on actual 
instead of estimated figures, took account of all factors and 
ensured that the agreed division of liability between national 
exchequer and local rates was in fact achieved in total and 
for each authority individually. The highway grants continue 
as before: it is well that they do because certain authorities 
where unemployment is high have already had parts of their 
areas designated as special and been asked to undertake 
additional road works, subject to grant. The general grant 
cannot deal fairly with this situation neither can it make 
allowance, for example, for inescapable differing school build- 
ing costs in different areas. 

On one thing we conclude that there will be general agree- 
ment, namely that under the handicaps imposed those 
responsible both on the Government and the local authority 
sides have done a good job. 


MAGISTERIAL LAW IN PRACTICE 


Bedfordshire Times. October 3, 1958. 
COUNTRY BETTER OFF WITHOUT THIS GIRL 

“This town and this country are better places without the 
presence of people such as you,” said the Chairman (Ald. J. A. 
Canvin) to Christine Margaret Barron, an 18-year-old Irish girl, 
who was put on probation for three years by Bedford Borough 
magistrates on Wednesday. 

Barron had previously been found Guilty of keeping a brothel 
in Linden Road, Bedford. She was flown to Dublin later on 
Wednesday. 

Ald. Canvin said that one of the most disturbing facts of the 
case was the cost it had all been to the British taxpayer. The 
girl walked out of a job that she had had for a few weeks, and 
lived on public assistance. Out of the money she received she 
was able to pay part of the £2 10s. a week rent for a room and 
to use it as a brothel. She had been granted legal aid, again 
at some cost to the taxpayer. Added to this was the cost of the 
prosecution and her fare back to Dublin. A probation officer 
would travel part of the way with her. Again the taxpayer 
would pay. 

Probation Officer Praised 

The Chairman praised the Probation Officer (Miss M. E. 
Wilkinson) for her work in the case mentioned that, in spite of 
other heavy commitments, Miss Wilkinson had been prepared to 
travel by night train to Liverpool in order to see that Barron 
actually did leave the country. 

He told Barron that the magistrates were taking the course on 
a they had decided because the country was better rid of 
er. 

On Tuesday Miss Wilkinson had read to the Court a report 
by a probation officer in Dublin. This said that Barron came 
from a good family and that her mother would like to have her 
at home. : 

Mr. K. G. Rose, defending Barron, said that the girl had got 
into bad company in England. If she were sent back to Ireland 
this might be the chance she needed. 


In R. v. McCartan [1958] 3 All E.R. 140, it was held that there 
is no jurisdiction under s. 3 of the Criminal Justice Act, 1948, to 
make it a term of a probation order that the offender shall 
return to Ireland and remain there. 

In the course of his judgment Lord Goddard, C.J., said that 
where an offender comes from Northern Ireland or Eire and 
the court is of the opinion that he should be sent back there, 
the correct practice is to bind him over and to make it a con- 
dition of the recognizance that he returns to his own country 
and does not return to England for such period as the court 
may think fit. The order must made in the form of a 
en law recognizance and not in the form of a probation 
order. 

In McCartan’s case the Court was concerned with an order 
made by a Judge at Assizes. We commented on the case at 





p. 526, ante, and we said, “ The power to include such conditions 
in a “common law” recognizance can certainly be exercised 
by courts of Assize and quarter sessions, but we know of no 
authority under which magistrates’ courts can be said to possess 
such a power. Unless and until it is authoritatively decided that 
they can exercise such a power, it would, we think, be better for 
magistrates’ courts to abstain from doing so.” 


Western Mail. October 31, 1958. 
MOTOR FIRM IS FINED 

To enable an employee to get to work on Sunday a Swansea 
motor firm allowed him to use one of their vans. But the van 
had a limited trade licence and should not have been used to 
carry an employee to and from work, Swansea magistrates were 
told yesterday. 

Through their solicitor, Mr. Lionel Benjamin, C. E. M. Day, 
Ltd., St. Helen’s Road, Swansea, pleaded guilty to the offence 
and were fined £5. 

For aiding and abbetting them Edward Corbett, aged 36, of 
Llangorse Road, Swansea, was fined £1. He was also fined 10s. 
for failing to produce a record relating to the use of the van. 

Mr. Benjamin submitted that the firm did not know at the time 
that they were committing an offence. 


The purposes for which a motor vehicle may be used under 
trade licences are laid down in regs. 29 and 30 of the Road 
Vehicles (Registration and Licensing) Regulations, 1955. The 
penalty for a breach of the regulations is a fine not exceeding 
£20 (s. 25 (4) of the Vehicles (Excise) Act, 1949), payable to 
the Exchequer (s. 23). 

In Griffiths v. Studebakers, Ltd. (1924) 87 J.P. 199, a driver had 
contravened the regulations then in force’ with regard to trade 
licences, without the knowledge, and contrary to the express 
orders, of his employers, the respondent company. 

The justices dismissed a summons against Studebakers, Ltd., 
for contravening the regulations and a summons against the 
driver for aiding and abetting. On appeal by Case Stated it 
was held that mens rea was not an essential ingredient of the 
offence, that the respondent company by the act of their servant 
had contravened the regulation, and that there should have been 
a conviction in both cases. The case was remitted to the justices 
with a direction to convict both. 


THE BLACK LIST 

The following is an extract from the report of a case which 
appeared in the Daily Express of November 5, 1958. 

The ban they put on 51 year old James McCormack yesterday 
was: No more drinking. And Derby magistrates took a “ highly 
unusual step” to keep temptation out of his way. 

They gave permission for police to circulate McCormack’s 
photograph to the town’s 400-odd licensed premises. 

None of them may serve McCormack with liquor. It may cost 
them a maximum fine of £20 if they do. 
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McCormack, an Irish labourer, had appeared on a drunk charge 
for the second time in 24 hours, the 13th time this year, and 
almost the 40th time in his drinking career. 

The magistrates, as well as fining him £2, referred to s. 6 of 
the Licensing Act of 1902 to prevent him from “ buying or 
obtaining intoxicating liquor.” 

And there seems no point in McCormack’s trying to get round 
the ban by moving to another town. 

Chief Inspector William Farthing explained later: “‘ The same 
procedure of circulating the photographs would apply.” 

Last night, over a glass of milk at his Derby lodgings, James 
McCormack said: “ All I want to know is: What if I want to 
have a drink with my pals at home here? Can they bring me 
one in ?” 





An attempt has been made by s. 6 of the Licensing Act, 1902, 
to prevent the sale of liquor to habitual drunkards by means of 
an order placing them on what has been called the Black List. 
The section has not been very effective, and, as the Daily Express 
says, the step the Derby magistrates took is now highly unusual. 
The learned editors of Paterson’s Licensing Acts comment on 
the section (p. 304, 66th edn., note (a)), “ Obviously its pro- 
visions are very difficult to work in populous places, whereas they 
may be effective in sparsely populated districts.” 

Section 6 of the Licensing Act, 1902, provides: 

“(1) Where, upon the conviction of an offender, the court is 
satisfied that an order of detention could be made under s. 1 or 
s. 2 of the Inebriates Act, 1898, then, whether an order of deten- 
tion is made or not, the court shall order that notice of the 
conviction, with such particulars as may be prescribed by a 
Secretary of State, be sent to the police authority (within the 
meaning of the Police Act, 1890) for the police area in which the 
court is situate. 

(2) Where a court, in pursuance of this Act, orders notice of 
a conviction to be sent to a police authority, the court shall 
inform the convicted person that the notice is to be so sent; and 

(a) if the convicted person, within three years after the date 
of the conviction, purchases or obtains, or attempts to purchase 
or obtain, any intoxicating liquor at any premises licensed for 
the sale of intoxicating liquor by retail, or at the premises of 
any club registered in pursuance cf the provisions of part IJ 
of this Act, he shall be liable, on summary conviction, to a fine 
not exceeding, for the first offence, 20s., and, for any subsequent 
offence, 40s.; and 


(5) if the holder of any licence authorizing the sale of intoxicat- 
ing liquor by retail, whether for consumption on or off the 
premises, or any person selling, supplying or distributing intoxicat- 
ing liquor, or authorizing such sale, supply or distribution, on the 
premises of a club registered in conformity with the provisions 
of part III of this Act, within that period knowingly sells, supplies 
or distributes, or allows any person to sell, supply or distribute, 
intoxicating liquor to, or for the consumption of, any such 
person, he shall be liable, on summary conviction, for the first 
offence, to a fine not exceeding £10, and for any subsequent 
a in respect of the same person, to a fine not exceeding 
£20 


(3) Regulations shall be made by the police authority for the 
purpose of securing the giving of information to licensed persons, 
and secretaries of clubs registered under part III of this Act, 
of orders made under this section, and for assisting in the 
identification of the convicted persons.” 

Sections 1 and 2 of the Inebriates Act, 1898, provide for the 
detention of habitual drunkards in certified inebriate reforma- 
tories. No effective orders of detention can be made now, as 
there are no certified inebriate reformatories in existence. No 
doubt the court in Derby was satisfied that if one were in 
existence an order could have been made for the defendant’s 
detention there, under s. 2 (1) of the Act, on the ground that he 
had been convicted of drunkenness at least three times previously 
within the preceding 12 months and was a habitual drunkard. 

The provisions of part III of the Act of 1902 (relating to clubs) 
are now contained in part IX of the Licensing Act, 1953 

Mr. McCormack asked if a friend could bring him home a 
drink. We think he would be within the law if someone came to 
his lodgings and made him a gift of a drink, provided that Mr. 
McCormack had not previously requested him to do so. He 
could also have a drink at a friend’s house if he had not previ- 
ously arranged that drink should be procured for him. He must 
not send someone out to procure intoxicating liquor for him. 
Paterson (p. 305, 66th edn. note (g)) quotes a case in which the 
magistrates were directed to convict, where a blacklisted husband 
had sent his wife out to get him a pint of beer and she had 
brought it home to him. In that case Kennedy, J., said it was 
not necessary, for a man to be guilty of an offence under the 
statute, that he should go into a public house and get the liquor 
himself. Jf that were so, he might stand outside and send a 
friend in for the liquor, and so evade the provisions of the Act 
altogether (Derbyshire v. Downes (1905) B.T.R. 284; 40 L.Jo. 
299). 


MISCELLANEOUS INFORMATION 


THE TRADING REPRESENTATIONS (DISABLED PERSONS) 
ACT, 1958 


The Ministry of Labour and National Service calls attention 
to the provisions of the above named Act which came into 
operation on January 1, 1959. 

Any individual or organization carrying on door-to-door trad- 
ing, or seeking orders for goods by means of catalogues, leaflets, 
or other publicity material sent by post, or left at the door by 
hand in Great Britain, may be affected by the Act. Registration 
is likely to be needed if it is intended to state or imply that 
blind or otherwise disabled persons, are employed in the pro- 
duction, preparation, packing or sale of the goods or that such 
disabled persons benefit from the sale of the goods or the 
carrying on of the business. 

The Act will not apply, however, where the business is carried 
on by a local authority, by a registered charity, or other non- 
profit making body, or by a disabled person selling only his own 
products. 


ANGLO-FRENCH AGREEMENT ON TAXATION OF 
ROYALTIES PAYMENTS 

The Board of Trade announce that an agreement signed with 
the Government of the French Republic came into force on 
Friday, November 28, under which, on certain conditions, 
exemption is granted from payment of the French turnover tax 
on royalties to United Kingdom inventors (whether individuals 
or firms) who have licensed the use of their inventions in France. 
The agreement is effective immediately. 


CEREBRAL PALSY—NOT MENTAL DEFICIENCY 
The greatly increased recognition of how much could be done, 
with the aid of modern techniques, for sufferers from cerebral 


palsy was emphasized by the Parliamentary Secretary to the 
Ministry of Health (Mr. R. H. M. Thompson, M.P.) in opening 
a conference organized by the British Council for the Welfare of 
Spastics. He said that until the beginning of the present century 
their condition was far too often attributed entirely to mental 
deficiency. But the council and other bodies had since done 
much to spread understanding of the disease dnd interest in it. 
He stressed that the overall needs of children and young people 
suffering from cerebral palsy were early ascertainment, full assess- 
ment, expert treatment, education, training for future employ- 
ment and continuing after-care in the community. At the same 
time the parents needed guidance in the child’s home manage- 
ment and help in coping with their own numerous practical and 
personal problems. The need was to build up a system of 
comprehensive care available to sufferers throughout their lives. 
Mr. Thompson thought the greatest need was for further under- 
standing of the causation of the disease for it was only in this 
way that it could be prevented. Since the study of cerebral palsy 
involved so many fields—paediatrics, neurology, surgery, oph- 
thalmology, itology, psychology—research into its causation and 
treatment would ultimately be of benefit to children suffering 
from other handicaps also. 


NOTICES 


On January 14, 1959, at 7.30 p.m., the L.S.T.D. lecture in the 
hall of St. George’s Institute, Bourdon Street, Davies Street, W.1, 
will be “ Juvenile Courts and the Child Guidance Clinic.” Dr. 
Mildred Pott is the lecturer; Dr. T. C. N. Gibbens, M.B.E., in 
the chair. 
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ANNUAL REPORTS, ETC. 


BERKSHIRE ACCOUNTS, 1957-58 

County treasurer W. S. Hardacre, F.I.M.T.A., A.S.A.A., pub- 
lished the accounts of the county council promptly in July. 

The authority provided services costing £74 million, of which 
£2,829,000 fell to be met by ratepayers, an increase of £451,000 
over the previous year. 

Berkshire finance committee, under the chairmanship of Major- 
General D. M. W. Beak, V.C., D.S.O., M.C., does not believe in 
accumulating large revenue balances. At March 31, 1958, the 
total had increased to £224,000, but provision had previously been 
made in the 1958-59 estimates to appropriate £39,000 of this sum 
to meet expenditure otherwise rate borne. 

At the end of the year temporary loans to other councils 
totalled £180,000. 

The county council provides a number of amenities for its 
employees including staff housing, canteen, sports ground, and 
allows the use of cars for private purposes (subject to payment). 

Unlike many authorities the county council has invested prac- 
ticaily the whole of its superannuation fund in gilt-edged stocks. 
In this policy it agrees with the views expressed by the president 
of the Institute of Municipal Treasurers and Accountants at last 
year’s conference. 


DORSET WEIGHTS AND MEASURES DEPARTMENT 


We are glad to note in the report of Mr. W. Roger Breed, 
chief inspector of weights and measures for the county of Dorset, 
that the new and better method of coal delivery which was also 
referred to in the Essex report seems likely to be more widely 
adopted. Mr. Breed writes: “There are indications that the 
laborious and often filthy job of the manual emptying of coal 
waggons and the filling of individual sacks at railway sidings 
is a practice which will quite soon be replaced by a composite 
fuel dispensing vehicle which, by the use of a hopper-fed auto- 
matic bagging and weighing device provides that coal, in repeat- 
able quantities of one cwf., may be weighed in the presence of and 
at the door of individual customers. This type of coal dispensing 
unit may well revolutionise the sale of coal in small quantities— 
although, in fact, sore see it only as a stepping stone in the 
process of graded coal being sold, and delivered to users in 
sealed paper or plastic bags as packed by the collieries.” 

Numerous complaints about the quality of coke, chiefly as to 
moisture content and excessive breeze, have led the Dorset 
county council to ask the County Council’s Association to look 
into the matter and see if a standard of quality can be intro- 
duced for the benefit of purchasers. 

The report refers with warm approval to the work of the 
Consumer Advisory Council and the Association for Consumer 
Research, both of which are now publishing quarterly reports 
for the express guidance of buyers of nationally advertised 
goods. The former receives an annual government grant, but the 
latter receives ample support from its subscribing members. 
The reports of these organizations cover the testing and com- 
parison for quality and value of various household goods and 
nationally advertised commodities such as spring interior mat- 
tresses, electric washing machines, refrigerators, television sets, 
electric fires, electric irons, aspirin tablets and glucose in its 
many varied forms. Even the truth about hire-purchase terms 
and other similar matters which affect the price of goods have 
already come under scrutiny and as a result they are providing 
the individual shopper (and no doubt in some cases also the shop- 
keeper) with reliable and unbiased information of a type not 
normally available previously. 

Mr. Breed also credits these organizations for their part in 
moving the government to make further regulations. He antici- 
pates that these will deal with the sale of many items of food, 
ranging from road-side strawberry sales to packeted sweets and 
chocolates and other household commodities such as soap 
powders, detergents, etc., at present exempt, so that they will be 
required to be marked and sold by weight only. 

Dorset is a great farming county in which much milk is 
produced. Mr. Breed notes a great improvement in the quality 
of milk from the farms, and says it is now unusual for his 
department to receive a complaint that a farmer is supplying 
inferior quality or adulterated milk to the milk marketing board. 
Of 2,910 milk producers, 2,219 (or 76°25 per cent.) are producers 
of tuberculin-tested milk. 

Like many other inspectors, Mr. Breed calls attention to the 
need for amendment of the law about Sunday trading. A county 


like Dorset has its own special problems. As he says, “In a 
county like Dorset, where thousands of people take advantage 
of an attractive climate and a far-famed seaboard to live in 
caravans for either part or the whole of every year, the purchase 
by them of fresh meat on a Sunday is often most important for 
their well-being and comfort .. .” 


CITY OF YORK : 
CHIEF CONSTABLE’S REPORT FOR 1957 

No vacancies is the story from York with its force of 179 men and 
eight women. We do not remember reading another such report in 
which the chief constable was able to say that although he could 
appoint so few would-be applicants he makes a point of keeping a 
larger number than usual on the waiting list to provide for any possible 
increase in establishment. 

The chief constable makes various pertinent comments on some of 
the different types of crime. Breaking offences (increased from 99 
to 178) would be a much more difficult venture if the owners and 
occupiers of premises took the trouble to see that the premises were 
properly secured, and the increased difficulty in effecting an entry 
would in itself act as a deterrent. Wounding offences showed a 
welcome decrease which “* might well be due to the manner in which 
the city magistrates have dealt with such offenders.” Five hundred 
and twenty-six bicycles were reported stolen, but 326 were recovered 
within a matter of hours. Less than one per cent. of losses had secured 
their machines with a lock and chain, and few could give the number 
of the missing machine. Larceny from automatic machines has been 
facilitated by the use of a machine which is attached to a stand outside 
locked premises and is easily transportable. 


KENT CHILDREN’S COMMITTEE REPORT 
This report covers the five year period 1953-58, and is a record 
of satisfactory progress. The committee and Miss D. E. Harvie, 
the children’s officer, continue to pursue the policy of keeping 
families together regarding receiving children into care as a last 
resort. In this policy they have received the co-operation of the 
health committee in their family help and child help schemes, 





When your client 
asks for personal 
advice 






. when the question of wills and legacies arises, please 
remember the good work of Dr. Barnardo’s Homes. More 
than 7,500 boys and girls are being cared for, equipped 


for life and living and started in a career. £200 a year 
is enough to keep a child of school age in one of our homes. 
A thoughtful suggestion made to your client might bring 
a welcome legacy for these children. 


Remember}... 


DR BARNARDO'S HOMES 


National Incorporated Association 


For further information please write to the General Secre- 
tary’s Office, 76 Barnardo House, Stepney Causeway, 
London, E.1. Tel.: STEpney Green 3400. 
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which are working admirably in Kent. The aim of the com- 
mittee, when a child has been received, is to retura it to its 
parents as soon as possible. Nevertheless the tendency for the 
number received into care to fall, which was referred to in the 
previous report, was not maintained, and the number in care 
in March, 1958, was 2,328, the highest number on record. The 
large total number is made up of an increased number of 
children committed through the courts as wel! as an increased 
number received into care. After a welcome fall in 1953-54, 
the figures for children received because of the homelessness of 
their parents rose steadily during the period under review. 

There was a marked decrease after 1954 of children discharged 
to the care of their parents. This is attributed to the smaller 
number of short-stay cases received into care after the introduc- 
tion of the family help service. Long-stay cases now constitute 
a larger proportion of the children in care and the “ turnover ” 
is, therefore, slower. At present, the number of annual dis- 
charges is not keeping pace with the annual receptions. The 
principles now followed are that parental rights are generally 
assumed for children who have no legal guardians (e.g., orphans) 
or no effective legal guardian; there is then no doubt that the 
committee stands in loco parentis to these children and can act 
as a legal guardian whenever necessary, giving consent for the 
administration of anaesthetics, for inoculations, authority for 
obtaining passports, and consents to adoption. 

The fixed rate of contribution for short-stay cases has proved 
very successful, and the total amount collected increased steadily 
up to 1957. 

It is essential, says the report, for the officers who are dealing 
with the collection of contributions and the enforcement of con- 
tribution orders to consult with those concerned with the case- 
work on the children and their families; if the two sides of the 
work are not closely linked, there is danger of the one damaging 
the other; for instance, a man might be committed to prison 
for non-payment just at the time when arrangements were being 
made to return the children to his care. In order to avoid 
difficulties of this kind, weekly conferences are held between 
a representative of the county treasurer, the officers concerned 
with assessment and contributions, and the senior welfare officers. 
At Southdowns, Doddington, there has been a reception centre 
since 1951 and up to the end of March last, 941 children had 
passed through. It is hoped that, in the future, it will be possible 
to arrange for regular periodical reviews of all the children who 
have been there so that the value of the assessments and recom- 
mendations made can be estimated in the light of the children’s 
subsequent development. 

Six family homes have now been opened in the county. The 
sites chosen are all near to housing estates and the buildings are 
designed to fit in with the other houses in the neighbourhood ; 
the children and staff have been accepted well in the various 
estates and have made friends with their neighbours. The com- 
mittee has decided to limit the number of children in each house, 
including any children of the housemother, to a maximum of 10. 

The number of short-stay cases received into care, and conse- 
quently the number boarded-out, has been reduced since the 
introduction of the family help service in April, 1955, and it is 
particularly satisfactory, therefore, to notice the increase in the 
numbers boarded-out since that date, as this obviously includes 
a higher proportion of long-stay cases. As to foster parents it 
is interesting and encouraging to read the following: “In the 
early days of the committee’s work, foster-parents more often 
than not asked that the children to be placed with them should 
be those with no relatives so that there should be no fear of 
interference or rivalry from a natural parent. With the increased 
understanding of the importance to a child of his relationships 
with his own family, this attitude has changed remarkably and 
nowadays very many foster-parents are prepared to befriend the 
real parents and to accept and welcome visits from them; in 
fact, one can say with truth that certain foster-parents have 
played an important part in the rehabilitation of the families of 
their foster-children.” 

It is satisfactory to learn that, while the previous report referred 
to the fact that many educationally sub-normal children were 
awaiting admission to special schools, the waiting list has now 
been much reduced since the opening of two new boarding 
schools for educationally sub-normal pupils by the Kent education 
committee. 

The training of staff responsible for the welfare of the children 
has received considerable attention, and particular care has been 
paid to the placing of children in suitable employment, whilst, 


at the same time, maintaining contact with them during the 
difficult years whilst they are starting life on their own. 


CITY OF CARDIFF : 
CHIEF CONSTABLE’S REPORT FOR 1957 

At the beginning of his report the chief constable states that 
“‘ matters of primary concern are the increase in the number of indict- 
able offences, the deficiency in police strength, the inadequacy of 
police stations on the large housing estates and the poor conditions of 
existing police stations.” 

The total of recorded crimes for 1957 (4,341) was the highest so 
far recorded. The 1956 figure was 3,515. The principal increases 
were in breaking offences (383) and thefts (386). Offences against 
the person also increased, from 126 to 188. One thousand, seven 
hundred and forty-eight offences were detected and 1,251 persons were 
prosecuted, including 369 juveniles, who were charged with 510 
offences. During 1957, 27 juveniles were ordered to attend at the 
local attendance centre, making a total of 114 since the centre was 
opened in 1953. It is recorded that nearly 50 per cent. of these have 
not again appeared before the courts for subsequent offences. We 
haven’t the figures for attendance centres throughout the country, 
but over 50 per cent. of “* re-appearances ” seems to us to be on the 
high side. 

Non-indictable offences also showed an increase, by 306, to a total 
of 5,722, and 1,857 cautionary letters were issued by the police in 
addition. In a reference to the use of the procedure introduced by 
the Magistrates’ Courts Act, 1957, the chief constable writes “ if 
adopted it will have the effect of dispensing with the attendance of 
police officers at court, but I have to weigh this advantage against 
the disadvantage of loss of court experience by younger police officers 
.... the loss of this experience could have an adverse effect upon 
the efficiency of police officers.” 


CITY OF COVENTRY : 
REPORT OF CHIEF CONSTABLE FOR 1957 

The competition with industries in and around Coventry probably 
accounts for the recruiting difficulties of this force which ended the 
year with 62 vacancies out of an authorized establishment of 389. 
Thirty men and five women were enrolled during the year and the 
losses were 27 men and three women. Six of the enrolments were 
of police cadets who passed into the force as a result of exemption 
from military service. e 

There was an increase of nearly 1,000 (from 5,255 to 6,248) in 
the number of persons prosecutec. for non-indictable offences, and 
of these offenders 3,521 commitied 5,004 motoring offences com- 
pared with 2,902 and 4,041 such offences in 1956. There were 
noticeable increases in the numbers of prosecutions against cyclists 
for no lights (155 to 204), neglect of traffic signs (214 to 399), 
two on one cycle (16 to 54), defective brakes (202 to 312), riding 
under the influence of drink (one to 14). It is stated also that there was 
an increase in prosecutions for obstruction by motor vehicles, but 
the figures are not given. The report states that tables show the 
offences for which the 6,248 people were prosecuted, but there seems 
to be some omission since the table which follows deals with only 
2,727 persons. 

The force is fortunate in having new headquarters which were 
opened on July 21, 1957, in a building said to be the most modern 
of its kind and “the envy of many police authorities and police 
personnel.” 


THE COUNTIES OF LEICESTERSHIRE AND RUTLAND : 
CHIEF CONSTABLE’S REPORT FOR 1957 

Nineteen fifty-seven was a good year for recruiting, there being 
68 male and four female appointments (plus five men accepted and 
waiting appointment) and only 24 losses. This left the force, on 
December 31, 1957, with an actual strength of 533 and an establish- 
ment of 576. To help to fill the remaining vacancies there are 28 
cadets who will reach the age of 19 before the end of 1958. The 
establishment of cadets (increased by nine during 1957) is now 36. 
The Home Office also authorized a temporary additional increase of 
20 senior cadets. 

In his foreword the chief constable says that the two main problems 
of the police today are crime and traffic and that it must not be over- 
looked that the figures show that the effect of accidents is not only 
more expensive to the community in terms of money but is also infi- 
nitely more expensive in terms of loss of life and human suffering. 
He adds that to deal effectively with the traffic problem the police 
must have the whole-hearted co-operation of all law abiding citizens 
and he deprecates the practice of treating the question of exceeding 
the speed limit in built-up areas and avoiding capture by the police 
as a sort of game. 

Road accidents showed a decrease compared with 1956 (4,482 from 
4,579), but, as has happened in other areas, this decrease was not 
accompanied by a decrease in casualties. On the contrary there were 
63 fatalities and 2,117 injuries compared with 54 and 2,035 in 1956. 
There were 17 charges of driving, or being in charge of, motor vehicles 
while under the influence of drink. 
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LINDSEY COUNTY FINANCE, 1957-58 

Mr. A. W. Harrison, chairman of Lindsey finance committee, 
writes a foreword to this compact booklet published by county 
treasurer John Jolly, F.I.M.T.A., in which he rightly commends 
it as of great use to county members and as providing a valuable 
conspectus of information to the general public. 

Lindsey employs 8,300 people, two-thirds of whom are engaged 
in the education service. The total cost to public funds of the 
services provided by the authority was £6,600,000, equal to 
£20 16s. per head of population. 

Loan debt totalled £4,300,000: the loans pool rate of interest 
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was 4°7 per cent. 

A most useful section is devoted to costings and statistics for 
each service. Taking education as an example, the booklet shows 
these particulars under each main head of the service: thus for 
primary schools information is given not only of the number of 
schools, pupils and teachers with the cost per pupil (£37 19s.) 
but also the fact that two new schools were opened during 
1957-58 and that the average capital cost per place was £169 4s., 
a slight reduction from the previous year. Mr. Harrison 
emphasizes the particular value of cost figures such as these to 
all interested. 


“MRS. WARREN’S PROFESSION ” 


“When a stupid man is doing something he is ashamed of, 
he always declares that it is his duty.” 

To the mind of the present writer, this Shavian aphorism 
has frequently recurred, on hearing or reading discussions of 
the proposals, in the Wolfenden Report, for reform of the 
laws relating to male homosexuality, which a leading article 
in The Times has recently stigmatized as: 

“unjust and obsolete in a society which refuses to punish 

lesbian practices, prostitution, adultery, fornication, or private 

drunkenness.” 

Notwithstanding this powerful indictment, Government 
spokesmen have let it be known that no modification is to 
be expected of the relevant sections of the Offences against 
the Person Act, 1861, or of the Criminal Law Amendment 
Act, 1885; the best we can expect is “research into the 
causes or extent of homosexual conduct.” The present 
Home Secretary, who has proved himself, in many respects, 
a humane and enlightened holder of his office, has at any rate 
attempted to give a reasoned and sympathetic survey of some 
of the arguments for and against reform. ‘Not so, unfortun- 
ately, certain protagonists for preserving the rigour, or even 
increasing the savagery, of the existing penal provisions. 
Their attitude (to quote the words of Shaw’s preface to the 
1902 edition of the above-titled play): 

“is only an example of the violence and passion which the 

slightest reference to sex arouses in undisciplined minds, and 

which makes it seem natural to our law-givers to punish silly 

and negligible indecencies with a ferocity unknown in dealing 

with, for example, ruinous financial swindling.” 
“Violence and passion” are often uppermost in a subjective, 
emotional approach to a profoundly difficult and distressing 
human problem; that same “violence and passion” the 
speaker feels it his “duty” to project from his own mind 
on to the screen of something he calls “ public opinion,” 
which (he concludes) will not tolerate the official treatment of 
such aberrations by medical or psychological rather than 
penal methods, lest it lay itself open to the charge of con- 
doning or approving the conduct which, inside his own mind, 
inspires such deep disgust. The technique is familiar; it has 
been employed on many occasions, in legal history, to oppose 
reform and, in the name of public duty, to justify the per- 
petuation of slavery, the burning of witches, the ill-usage of 
lunatics, the degrading spectacle of public executions, the 
exploitation of child-labour, the torture of animals in the 
cause of science or sport. “It is equally a foregone con- 
clusion,” comments The Times, “that reform must come 
eventually.” _“ Eventually ” may be a long time ; how much 
more human suffering is necessary to persuade “ public 
Opinion ” that reform is overdue ? 

Mrs. Warren’s Profession was written in 1894—“ to draw 


attention to the truth that prostitution is caused, not by 
female depravity and male licentiousness, but simply by 


underpaying, undervaluing and overworking women so 
shamefully that the poorest of them are forced to resort to 
prostitution to keep body and soul together.” 

This proposition may seem, to some people, a shocking 
display of cynicism, with little more in it than a love of 
paradox for its own sake. It is true that the play belongs 
to an epoch when Shaw, and other rebellious spirits, were 
rallying to the standard raised, 15 years before, by Ibsen in 
The Doll’s House—the standard that floated over the heads 
of the combatants in the struggle for feminine emancipation. 
But of the playright’s deep earnestness and sincerity, and of 
the accuracy of his diagnosis, in the prevailing conditions of 
the time, there can be no doubt. The critics were horrified ; 
the Lord Chamberlain was so outraged that the play was 
banned for eight years from the stage. Yet, says Shaw: 

“Play Mrs. Warren’s Profession to an audience of clerical 
members of the Christian Social Union, and of women well 
experienced in rescue, temperance and girls’ club work, and no 
moral panic will arise: every man and woman present will 

-know that, as long as poverty makes virtue hideous, and the 

spare pocket- -money of rich bachelordom makes vice dazzling, 

their daily hand-to-hand fight, against prostitution, with prayer 
and persuasion, shelters and scanty alms, will be a losing one. 

Midway through the six decades which have elapsed since 
Shaw’s work was first published, the 14th edition of the 
Encyclopaedia Britannica (1929) sets out “the more import- 
ant of the external reasons which induce women to turn to 
prostitution for a livelihood in modern times: 

(i) difficulty of finding employment ; (ii) excessively labori- 
ous and ill-paid work ; (iii) harsh treatment of girls at home ; 
(iv) promiscuous and indecent mode of living among the over- 
crowded poor ; (v) aggregation of people in large communities 
and factories, whereby the young are brought into constant 
contact with demoralized companions; (vi) the example of 
luxury, self-indulgence and loose living set by the wealthier 
classes ; (vii) demoralizing literature and amusements; (viii) 
the arts of profligate men and their agents.” In the past 30 
years, one would have thought, the welfare state must have 
abolished (i), (ii) and (iv); while (iii) is surely out of fashion 
in these undisciplined days. In the recent parliamentary debate 
(v) and (vi) were not mentioned ; (vii) was emphasized by a 
number of speakers, while (viii) received the greatest publicity, 
and over “the profligacy of men” raged the greatest con- 
troversy of all. The battle of feminine emancipation has 
been won indeed ! 

Every good citizen will agree that prostitution is an evil 
which cannot be ignored; but the experience of the criminal 
law leaves it open to question whether the most effective 
weapon is deterrence by means of increased penalties upon 
the prostitutes themselves, or widening the net to catch their 
male clients. To the humanist the principal objects of the 
criminal law should be reform and prevention; otherwise 
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we may as well return to the pillory, the rack and the stake, 
all of which were deterrents in the highest degree. We venture 
to express the personal view that a good start could be made 
by the scientific method of diagnosing and treating the causes 
of the evil. To approach the problem emotionally, and to 
attack the symptoms, is as though a physician, observing a 
rash on the body of his patient, were to scrape off the spots 
with a scalpel and declare the patient cured. 


Many thoughtful people may agree that, while “ demoraliz- 
ing” literature and amusements are partial causes of this 
widespread evil, they are not the whole story. The problem 
is bound up with the strange psychology of a nation to which 
the words “vice” and “immorality” are habitually used 
in the narrow and inaccurate senses of “sexual irregular- 
ities.” Both words have a far wider connotation; and if 
they are considered in their true meaning—* anti-social 
conduct "—it will be seen that prostitution is but one facet 
of a widespread breakdown of “morals” in the broadest 
sense. There is a general impression abroad—and not only 
among the young—that decent, honest work is something 
to be left to the “ mugs,” and that the “smart Alecs,” the 
“ spivs,” the smash-and-grab-raiders, the gamblers and the 
“ Teddy-Boys ”"—all those who, in the minds of the half- 
educated, lead exciting, interesting and “romantic” lives— 
are the people to be imitated and admired. For this false 
sense of values the responsibility lies, not only with the poor 
standards of education and educators, and not so much with 
frankly pornographic literature (which falls into few hands 
and has little influence on the masses), but with the purveyors 
of titillation, sex-stimulation, sensationalism and “ romance ” 
(ill-used word !) on stage and screen, radio and television, 
certain newspapers, glossy illustrated magazines, and “ popu- 
lar” novels. It is on these that public censure should fall— 
censure, not censorship—from public-spirited citizens in 
Parliament, in schools and universities, in letters to the 
serious-minded periodicals, in protests (where necessary) to 
the B.B.C. and television authorities, theatrical and film pro- 
ducers, and publishers, with the ultimate sanction of putting 
them out of business if they do not mend their demoralizing 
ways. And by the word “ demoralizing ” we mean not merely 
“ sexually stimulating,” but also “ appealing to the baser sides 
of human nature,” whether by displays and descriptions of 
crass brutaiity, sordid violence, morbid sentimentality, or the 
“romantic” excitement of getting something for nothing. 
It is worth quoting the prophetic words of Shaw’s preface of 
1902, which attacked the futility of stage censorship by the 
Lord Chamberlain’s department, of “ immoral” plays, while 
leaving worse evils unchecked: 


“The managers of our London music-halls are not subject 
to any censorship. They produce the entertainments on their 
own responsibility. ... They know that, if they lose their 
character, the county council will simply refuse to renew their 
licence at the end of the year; and nothing in the history 
of popular art is more amazing than the improvement in music- 
halls that this simple arrangement has produced within a few 
years. Place the theatres”—and, we would add, the cinema, 
the radio and the television screen—“ on the same footing, and 
we shall promptly have a similar revolution: a whole class of 
frankly blackguardly plays, in which unscrupulous low 
comedians attract crowds to gaze at bevies of girls who have 
nothing to exhibit but their prettiness, will vanish like the 
obscene songs which were supposed to enliven the squalid 
dullness of the music-halls 15 years ago. On the other hand, 
plays which treat sex questions as problems for thought, instead 
of as aphrodisiacs, will be freely performed. Gentlemen of the 
Examiner’s way of thinking will have plenty of opportunity 
of protesting against them in Council; but the result will be 
that the Examiner will find his natural level; Ibsen and 
Tolstoy theirs; so no harm will be done.” ALP. 


VOL. 


CONFERENCES, MEETINGS, ETC. 


LOCAL GOVERNMENT LEGAL SOCIETY 


The eleventh annual general meeting of the Society took place 
in London on November 29. Mr. R. H. Morton (Town Hall, 
Dewsbury) was elected chairman for the ensuing year and Mr. 
W. S. Holliday (St. Pancras Town Hall) vice-chairman. Mr. J. 
D. Schooling (Shirehall, Worcester) and Mr. D. E. Almond 
(Borough Hall, Stafford) were re-elected hon. secretary and hon. 
treasurer respectively. His Honour Judge H. C. Leon, M.C., 
gave a talk at the morning session on county court procedure. 

The luncheon at the Naval and Military Club was attended 
by 60 members. Mr. G. F. Darlow, O.B.E. (president of the 
Society of Town Clerks) proposed a toast to the Society, to 
which Mr. R. N. D. Hamilton, the retiring chairman, replied. 
The guests included Judge Leon, Sir Harold Banwell (secretary 
of the Association of Municipal Corporations), Mr. J. F. Warren 
(Under-secretary of the Law Society) and representatives of other 
societies and professional officers in local government. Mr. 
Morton proposed a toast to the guests and Mr. Dudley Perkins 
(vice-chairman of the Salaried Solicitors Committee of the Law 
Society) responded. 


BETTER CARE FOR THE MENTALLY ILL 


The Minister of Health (Mr. Derek Walker-Smith) at the 
annual dinner of the Society of Medical Officers of Health referred 
to the contemporary problem of mental health as one in which 
the medical officer has a full part to play. He said the speed 
and stress of modern life had increased the ratio of mental to 
physical illness. On the proposed legislation he said the 
emphasis would shift to community care which was of great 
social and economic value. Better community care would also 
ease the burden on the hospitals. 

The close partnership which should exist between the modern 
psychiatric hospital and the community in the treatment of 
mentally ill patients will be demonstrated at a new hospital unit 
established at Halliwick hospital, New Southgate, which was opened 
recently by H.R.H. the Duchess of Kent. The keynote of the 
work here will be the active treatment of early cases and their 
quick return to the community. The unit, with 152 beds, is 
built in the grounds of Friern mental hospital. Although 
closely associated with Friern—in fact most of the staff and 
some of the services will be common—it will not legally form 
part of the much larger hospital (2,470 beds) and will not be 
designated as a mental hospital under the Lunacy and Mental 
Treatment Acts. It will take, by informal admission, short-stay 
neurosis patients and patients in the early stages of psychotic 
illness. Full treatment facilities will be available. It has a 
larger staff than is usual in a mental hospital unit of this size 
and will aim by intensive treatment to secure as speedy a return 
to the community as possible for its patients. The provision will 
include day hospital facilities for patients who will attend the 
hospital for active treatment and rehabilitation, returning home 
at night. It is also intended to provide for out-patients’ sessions 
in the evening for those who are in normal employment. 

But whatever extension there may be in community care under 
new legislation and even if further units like Halliwick are estab- 
lished there will still be some mentally disordered people, not 
excluding the elderly, for whom some form of residential care, 
probably with a degree of compulsion, will still be needed. This 
is shown by an investigation in Kent as described in the annual 
report of the county medical officer. It would be a serious matter 
if there was substantial evidence that old people are being 
certified and admitted to mental hospitals either because no 
effort is made to secure alternative care or because alternative 
care which might be suitable to the needs of those old people 
cannot be obtained. An analysis of the action taken under the 
Lunacy and Mental Treatment Acts in dealing with 124 old 
people in Kent showed that certification and removal to a mental 
hospital was only considered as a last resort when either the 
safety of the old person was imperilled or their aggressive and 
violent acts required restraint for the protection of others. But in 
spite of these conclusions it is rather disquieting to know that 
nearly half the persons covered by the inquiry were over 75 years 
of age and some were over 85. The county medical officer 
formed the opinion that of the 124 old people removed com- 
pulsorily there was ample evidence in 117 cases to justify their 
being dealt with in this way, but of the remaining seven it was 
possible that for a short period at least they might have been 
dealt with in sick or geriatric wards had such accommodation of 
the type needed for the particular requirement been available. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Criminal Law—First Offenders Act, 1958—Sentence by courts- 
martial. 

I should be glad of your valued opinion as to whether an adult 
over the age of 17 years can, or cannot, be considered a first 
offender in terms of the First Offenders Act, 1958, whose only 
conviction is by a field general courts-martial during the last war 
for an indictable offence for which he was sentenced to penal 
servitude. 

Hosova. 
Answer. 


The nearest authority we can find is R. v. Murphy (1949) 114 
J.P. 10; [1949] 2 All E.R. 867, a case which dealt with the 
meaning of “previous conviction” in relation to s. 21 of the 
Criminal Justice Act, 1948. The Court of Criminal Appeal 
held that for the purposes of that section a “ previous convic- 
tion” did not include a sentence of a courts-martial. On the 
other hand, the 1958 Act is entitled “an Act to restrict the 
imprisonment of first offenders” and it could be argued that 
someone sentenced by a courts-martial for an indictable offence 
is an “ offender,” i.e., someone who had committed an offence 
as opposed to someone with a previous conviction. At the same 
time, we cannot see how convictions abroad, for example, could 
be taken into account for the purposes of the 1958 Act, and we 
suggest that it is safer to disregard a sentence by a courts-martial 
for the purposes of the Act until such time as the High Court 
pronounces on the question. 


2.—Game—Poaching Prevention Act, 1862, s. 2—Form of 
information. 

I shall be much obliged by your advice in a case with which 
I shall soon be concerned. An information has been laid, 
and I think a summons issued under s. 2 of the Poaching Pre- 
vention Act, 1862, following the wording on pp. 450 and 451 of 
Oke. The omission recommended in the noter-up has been dis- 
regarded. 

Can you tell me why it was decided to omit these further words 
and whether their inclusion will affect the correctness of the 
information, summons, or conviction ? 

GINAR. 
Answer. 


The only reason we can give for the omission of the last 
sentence in the form of information in Oke is that it seems to 
be surplusage. The contents of the last sentence are already 
recited earlier. We cannot see how inclusion of the words could 
affect the correctness of the information, summons or conviction. 


3.—Highway—Cellar grating—Possible danger to pedestrians. 

What legal steps are open to my borough council against an 
owner of business premises (over 100 years old) in an adopted 
street who is contesting the council’s right to require removal or 
alteration of a cellar grating in the pavement, in part of his 
premises which abut on the highway. The council has asked him 
to replace and alter the grating, or else to fill in the cellar open- 
ing. Our contention is that although this grating is itself in good 
repair and has been there for many years without objection, 
the council now consider it is of a design and type which con- 
stitutes a danger to pedestrians, and still more to perambulators, 
seeing that the grating comprises a number of iron bars which 
run parallel to the wall instead of at right angles to the wall. A 
similarly constructed grating elsewhere in the borough recently 
caused an accident with a perambulator. 

I have examined numerous Acts including s. 73 of the Town 
Improvement Clauses Act, 1847; s. 28 of the Town Police Clauses 
Act, 1847 (para. 29), and s. 35 of the Public Health Acts Amend- 
ment Act, 1890, but am still not satisfied as to whether there is 
any authority under which the council’s requirement can be 
enforced. There is no disrepair but only complaint (in the 
council’s view) as to the design of the grating. 

PEDUSA. 
Answer. 

We know of no power to compel the owner to change the 
grating. The best plan may be to find out whether he will do so 
if the council pay for the alteration. 


oe Act, 1949, s. 23—Sale of house—Position of pur- 
chaser. 

Section 23 (1) (6) of the Act of 1949 provides for occupation 
by an applicant for an improvement grant, or alternatively that the 
house shall be kept available for letting. Section 23 (2) (a) provides 
for the repayment by the owner for the time being in the event 
of a breach of the conditions contained in s. 23. Note (h) in 
Lumley advises that when the owner of a dwelling sells the 
property the grant or a proportion thereof becomes repayable to 
the local authority, but it appears from the wording of the Act 
that the grant only becomes repayable if the dwelling is sold for 
owner-occupation, when the condition referred to in s. 23 (1) (5) 
is breached. I am of the opinion that if the dwelling is sold and 
is to be retained for occupation by the applicant or kept available 
for letting the grant will not be repayable, as there has been 
no breach of the conditions. PONCARA. 

Answer. 

The provision cited in your letter is replaced by s. 33 of the 
Housing (Financial Provisions) Act, 1958. The condition is 
broken only when the house is not let or kept available for 
letting. There are exceptions in favour of the applicant or his 
family. or those who succeed the applicant on his death. A 
purchaser is not within this exception, and he must therefore let 
or keep the house available for letting, and if he wants to occupy 
the house himself he must repay the grant. We do not think 
that Lumley intends to state otherwise. See the sentence in his 
note (h) immediately preceding the passage which you quote. 


5.—Licensing—General order of exemption—Whether holder 
obliged to sell intoxicating liquor during “ enlarged” per- 
mitted hours—Whether innkeeper obliged to serve refresh- 
ments to travellers on Sundays. 

The normal licensing hours in a particular licensing district 
are 11 a.m—2.30 p.m. and 5.30-10 p.m., but for a number of 
years one hotel has been granted a general order of exemption 
on certain days of the month when sheep sales are held nearby. 
A new licensee has taken over, and now refuses to serve persons 
attending the sale with intoxicating liquor during the hours 
for which the exemption is in force. 

Does he commit any offence, or has he a common law right 
to refuse to sell liquor to anyone ? 

Of course there is no Sunday opening for the sale of intoxi- 
cating liquor in this Welsh town, but this same licensee hangs 
a notice on his front door which reads “ Regret no catering on 
Sundays.” 

There is no doubt that this hotel is an “inn” and is situated 
on the side of a main road leading to the coast. At week-ends 
there is a large travelling public using the road, and a number 
of travellers have complained at not being able to get refresh- 
ments on Sundays. 

Is there a common law obligation for an innkeeper to remain 
open at all times to receive travellers, and does the hanging of 
the notice constitute an offence of failing to supply refreshments ? 

Nomor. 
Answer. 

A general order of exemption ceases to have effect where there 
is a change in the licence holder (see Licensing Act, 1953, s. 106 
(4)): it is possible that the order referred to by our correspondent 
is not now in force. In any case, the holder of a general order 
of exemption commits no offence in so conducting his business 
that he does not take full or any advantage of it. We think that 
an innkeeper commits no offence by withdrawing from travellers 
on Sundays the general invitation which he holds out at other 
times that his inn is a place where travellers may obtain refresh- 
ments. He may, however, be liable in a particular instance 
which = depend on the particular facts (see R. v. Higgins (1948) 
112 J.P. 27). 


6. —Licensing—Whether “hotel car park” is part of the licensed 
premises. 
We have been asked 
1. whether a customer may buy intoxicating liquor from an 
on-licence before the end of permitted hours, place it in his car 
which is on the hotel car park and drive away with it after the 
end of permitted hours ; 
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2. whether the same customer may stay on the car park after 
the end of permitted hours drinking the intoxicating liquor he 
has placed in his car. 

In replying we said that we assumed that the car park was 
outside the licensed premises, as it would be unlikely that any 
bench would include the car park within the licensed curtilage 
as this would enable the licensee to sell drink to customers on 
the car park. Proceeding from that assumption, we advised that 
the customer was in order both in driving the drink away from the 
car park after the end of permitted hours and in consuming on 
the car park. 

We are now having second thoughts as to whether our assump- 
tion that the car park is always outside the licensed curtilage 
is in fact a safe one and we should appreciate your advice. Our 
client points out that the same may well be said of gardens and 
terraces and that consumption would therefore be permissible 
on them after the end of permitted hours. 

We find that we are uncertain of the position of the extent 
of the licensed curtilage for the purpose of permitted hours and 
similar requirements. 

O. AGPA. 


Answer. 

In our opinion, the hotel car park is not part of the licensed 
premises for the purposes of part VII of the Licensing Act, 1953: 
therefore, we agree with our correspondent in the advice he gave. 

The car park may be part of the premises for the purpose of 
the ascertainment of annual value for excise purposes (see Cus- 
toms and Excise Act, 1952, sch. 4, pt. VI, para. 35). 


7.—Public Health Act, 1936—Connexion of private sewer to 
public sewer—Burden on disposal works. 

A private developer of a very large housing estate has exercised 
his right under s. 34 of the Public Health Act, 1936, to connect 
his private sewer to the public sewers. The increased volume of 
sewage resulting from this connexion has necessitated an enlarge- 
ment of the sewage disposal works. Can the council require the 
developer to defray the cost of this enlargement ? 

PINGOL. 
Answer. 

No, in our opinion. There is no provision in the Public Health 
Act, 1936, giving such a right, and the duty of disposal rests upon 
the council. 


8.—Rating and Valuation—Overpaid rates—Refund. 

A company are owners and occupiers of factory premises. By 
oversight for some two years they paid the full rate, there being 
no apportionment between the industrial and the non-industrial 
part of the premises. Can they recover the overpayment, or 
must this be regarded as paid under a mistake of law and there- 
fore irrecoverable ? 

BETRY. 
Answer. 

We have said before that the distinction between mistakes of 
law and mistakes of fact is rather beside the question of refund 
of overpaid rates. We should have thought the mistake here 
was a mistake of fact, but, in any event, we consider that the 
council have power to refund, and should do so if satisfied that 
the mistake was genuine. 


9.—Weights and Measures—Weights and Measures Act, 1889, s. 
29 (2)}—Can employer and employee both be convicted ? 

In the opinion expressed on p. 493 of Questions and Answers, 
1938-1949, you indicate that both the owner of the business and 
the person in charge of the vehicle can be convicted under the 
above section if both are proved to have guilty knowledge. 

This opinion seems to suggest that when s. 29 (2) states that 
“the person selling . . . or the person in charge of the vehicle 
as the case may be shall be liable to a fine... 
qualified by “as the case may be,” can be read as “ 

The answer referred to was, of course, given before the decision 
in Brentnall & Cleland, Ltd. v. London County Council (1945) 
109 J.P. 34; [1944] 2 All E.R. 552, which decided that proof of 
mens rea is not necessary so that the question of the innocence 
of the employer is now immaterial. 

Please advise on the authority to quote and the line of argu- 
ment to advance in support of your proposition that both 
the employer and the person carrying may be convicted when the 
defence is that the section contemplates only the seller or the 
person in charge of the vehicle being (a) prosecuted and (5) 
convicted. 

HALL. 
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Answer. 

We do not think the case of Brentnall & Cleland Ltd. v. London 
County Council, supra, affects the previous answer except inso- 
far as it is no longer necessary to prove that the employer had 
guilty knowledge. We still think that both employer and 
employee can be convicted if both have made representations 
as to the weight. The whole question of prosecutions under 
this section was dealt with in an article at 115 J.P.N. 564, and 
we agree with the conclusions therein contained. 


10.—Weights and Measures—W eights and Measures Act, 1889, s. 
29 (2)—Can employer and employee both be convicted ? 

I thank you for your answer to my query above. 

I have read with interest the article at 115 J.P.N. 564 and note 
that it commences with a statement that there is no reported 
case in which the seller and the carman have been charged. In 
fact, the article merely amplifies the footnotes to s. 29 in Stone 
and does not deal w'': my query. I note that it is still your 
opinion that both the employer and the employee may be con- 
victed but it would be helpful if you could indicate your line 
of reasoning. The problem is a real one because cases arise 
where the employee is careless and the employer, although 
ignorant of this, does not have an efficient method of checking 
the employee’s action. In such cases it is obviously desirable to 
proceed against both. HALL AGAIN. 

Answer. 


The cases seem to make it clear that before anyone can 
be convicted there must have been a representation by him. If 


for him to check the employee’s action. 

In our view, the opinion expressed on p. 493 of Questions ana 
Answers, 1938-1949, is still correct, provided that the phrase 
“if both are proved to have guilty knowledge” is altered to “i 
both are proved to have made a representation” to give effec 
to the decision in Brentnall & Cleland Ltd. v. London County 
Council, supra. 





How right he is! He Cj 

would not ge to a black- 

smith to have a tooth 

pulled or a mechanic for a surgical operation. Neither, if he 
is wise, to the do-it-yourself expert to draft his will. 

But when he comes to discuss with you the question of a 
charitable bequest to The Salvation Army, will you be 
ready with the answers? The Salvation Army will be glad 
to hear from you at any time and comprehensive inform- 
ation is given in the booklet “Samaritan Army” which 
will gladly be sent on receipt of this coupon. 





Please send mea copy of 
your free booklet 
“ Samaritan Army.” 


The Salvation Army 


113 Queen Victoria Street, London, E.C.4 


Name 
Address 




















